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USA-3Je-304 SUMOfe 


SUMMONS 

(FI Jed December 31, 1970) 

UNITE) SMB? DISTRICT COURT 
SOUTHERN DISTRICT 0? J&W YORK 


B*. 

Plaintiff, 


-v- 






Defendant • 


V* 


-1J 

4* 


mm. 

Civil Action 

H*T 


| 

jj TO THE ABOVE-NAMED DEPEIOANT 

|| 

You ere hereby summoned and required to verve 
upon tftftaMgr Wmtk layewr, Jr., United 8 to tea Attorney 
for the Southern District of New York, plaintiff'a attorney 

i! 

ehoee address is United States Court House, Foley 8quaxe, 

!l 

New York, an answer to the complaint which is herewith 

ij 

••rwed upon yew, within 20 days after service of this 

( _ 

summons upon you, exclusive of ttae day of service. If 
you fell to do so, Judgment by default will be taken 

It 

against you for the relief demandid in the complaint. 


JuHj i,i • IN53T0N 


CLetk of Court 




(Seal of the U.S. District Court) 

Dated: Deosrfcev )/, If70 


‘De ^tyC^^ 


(This sueesns it lasued pursuant to Rule 4 
of the Federal Rules of Civil Procedure) 









70-3809 


COMPLAINT 

(Filed December 31, 1970) 

UNITED RATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW TORE 


5a 


-U*. DISTRICT CO^ 
PTL7.D : Lk 


UNITED STATES OF AMERICA, 


Plaintiff, 


SSSMJgL 

70 Civ. *>"7 7^//^/ 


ANCORP NATIONAL SERVICES, INC., : 

Defendant. : 


The United States of A— r I< ■ brings tkia 
•ctlnn ante 28 O.S.C. f| 1337, 1345 and 1335, at the 
dlmtloa i f tha Attorney General of tha United States 
acting upon tbs Fsdsrsl Trade Connie•ion's certification of 
f**ts as ti violations of a cases and desist order, to 
rserver civil penalties pursuant to Section 5(1) of the 
Federal Trade Connlesion Act as nssndsd 113 N.S.C. I 45(1)1 
and to secure injunctive relief pursuant to equity and 
Section 9 ef said Act (15 U.S.C. f 49]. 


/ 


1. Defendant Ancerp National Services, Inc., 
la a corporation organised and existing under the lens of 
the Stats of Delasers. On May 1, 1969, defendant chafed 
Its corporate none fron "The Aawrlnan Nous Ccnpeny” to its 
present nans. Defendant transects business and la found 
vithln the Southern District of New York, Its principal 











amm 

70-3809 

6a 

place of business being located at 131 Varlck street, 

■ov York, Maw York, Defendant la a dlrarslflad inmpaaj 
•ugaged directly, and Indirectly through subsidiary and 
affiliate companies. In operating newsstands, restaurants, 
vending, end food concessions; in wholesaling books, 
stationery, and tobacco; and in manufacturing book me tehee. 

In 1968, defendant's sales totaled $168 million. 

2. Defendant, with more then 300 neweetande, 
is one of the largest operators of n—as tends in the Waited 
•tetos, and is engaged in cwmtrc e, as censer ce is defined 
in Section 4 of the said Federal Trade Commission Act, In 
tha distribution and sale by or thro ug h such newsstands 

of newspapers, magaslnea, paperback books, cigarettes, candy, 
and other products. Some of defendant's newsstands trade 
or do business under the name ’Ytolon Mews Company". About 
285 of defendant's newsstands, having total salea In 1968 
of over $17 mill loo, are at locations in the hew Yack 
Metropolitan Area. Included in these locations are railroad, 
airport, bus, and subway terminals. 

3. In a proceeding charging The Assart i — 

Mews Company (ss defendant was known prior to its cha^e of 
name on May 1, 1969) and another with violating Section 3 

of the Federal Trade Commission Act (15 V.8.C. 43), the Federal 
Trade Comnisslon issued an order to cense and desist which, 
ss modified sad affirmed upon Judicial review, 300 F.2d 104 


7 


I 













(2d Cir. 1962), 


final by operation of lav on 


May 13, 1964, and has bean In effect at all tinea Material 

herein. Included in aaid order, a copy of which la 

attached hereto and made a part hereof aa Exhibit A, la 

the following language: 

IT IS ORDERED, That ... The An er ic an Mena 
Company . . . directly or through any 
corporate or other device, in or in con¬ 
nection with the purehaee In coaaerce, aa 
c n en ws e la defined in the Federal Trade 
Coeniaaien Act, of producta for reaala on 
nooee t an d a operated by reepondenta, do 
forthwith ceaae and desist from: 

Receiving, or inducing and recelvi^, or 
contracting for the receipt of, anythin 
of value from any of their euppllara aa 
ecopenaatian or in consideration for aar- 
viaea or faellltiaa furnished by or 
through reepondenta in rowner tton with 
the pro cess lu g, handling, aala or offer¬ 
ing for sale of producta purchased freer 
any of their suppliers, whan respondents 
knew or should know that such nmupanaa 
tien or consideratian ia not affirmatively 
offered or otherwise made available by such 
euppllara on proportionally egual tame to 
all of their other cuatonerc competing with 
r ee p o nd e nt a in the sale and distribution of 
ouch suppliers' products. 

4. The Saw York Tinea Company, hereinafter 
rtferrad to aa Tinea Company, ia a corporation organized and 
existing under the lawa cf the State of New Ycrk, baa its 
principal place of business at 229 Vest 43rd Street, New 
York, New York, and is engaged in the publication, printing, 
distribution and sale of various publications, includlj^ 
a newspaper known as The New York Tinea, hereinafter 
referred to as The Tinea. In 196S, The Tinea had a weekday 
circulation of over 1,060,000 copies end a Sunday circula¬ 
tion ef over 1,400,000 copies. The Tinea la sold by Tinea 










0-3809 


8a 


Company, directly and indirectly to defendant and other 
new*stand operators in Mew York and other Statea of the 
United States, for reasle to the public. 

5. Beginning some tine prior to December 1965 
and continuing up to and including February 1969, pursuant 
to an agr e e m e n t between defendant and Tines Company which 
resulted from defendant's dmsnd for additional revenue 
from Tines Company, defendant received compensation in the 
amount of $2,587.20 per month from Times Company in 
co nne c tion with promoting cod displaying The Tinas on 
certain newsstands operated by defendant in Maw Yock and 
other States of the United States. 

6 . Defendant knew, er should hams knows, that 
compensation of the nature described ia the preceding para¬ 
graph was not offered or otherwise made available by Times 
Company on proportionally equal tarns t all of the newsstand 
customers of Times C o mp a n y who competed with defendant's 
newsstands; and, therefore, by receiving, er Indnclng and 
receiving, or contree ting for the receipt of, such compen¬ 
sation, defendant violated the cm se e and desist order 
described in paragraph 3 of this complaint. 

fiBOBJtt 

7. Paragraphs 1 through 3 of this complaint 
are hereby realleged under this Count. 

8. The Mews Syndicate Co., Inc., hereinafter 
referred to as Maws Syndicate, is a corporation organised 











***** dcaerlktd la paragraph 3 of thla ccnplelnt. 


10a 


«ctt Tam 

Paragraph# 1 through 3 of ooaplalnt 
ara hereby roallagad undar thla Count. 

12# Tha Mav Y«rt Foot Co., Inc., haralnaftar 
rtf«rr«4 to aa Feat Co., li a aorporatloo organload and 
exletlng undar tha lane of tha State of Rev York, haa ita 
principal place of h na ln aaa at 73 Seat Street, Saw York, 

Saw York, and la engaged In tha publication, dlatrlhutlcn, 
and aale of a nauapaper know ae Tha Feat. In 1968, Tha Faat 
had a weekday circulation ef over 630,000 eeplee and a 
Saturday circulation of over 360,000 eoplae. Tha Foot la 
eold by Poet Co. directly and Indirectly to defends* and 
ether neweetand openetore In Sew York and other Statee of 
the United Statee, for reeala to the public. 

13- 9 eg liming eono tine prior to retm bar 

1963 and continuing up t< and Including February 1969, 
pursuant to an agreanant hetweoa def end ant and Feet Co. 


which reaulted fron defendant' 


for additional 


atlon fron Feat Co., defends* received 


1a the anouat of $30 par nonth In connection with preceding 
end dleplaying Tha Feat on certain nawaatanda operated by 
defendant la Ms York and other Statee of the United Statee. 

14. Defendant knew, or ehould have known, 
that ennponeatleu ef the nature deecrlbed la the preeedij* 


available by 





Fort Co. ob proportlooolly oqool Kano to oil of tfco 
aoooatooi cootoaoro of Foot Co. who oeopofi oltfc dofoodoat'a 
inutndi; «d, thoroforo, by rocolviag, or lortalop «o4 
rooolviog, or oirtrortiaf for tlo roeolpt of, rook ■ m§*ma 
tim 9 li ful — t rlolrtod tfao ooooo onf A—lot orior 
looarikod ia paragraph 3 of tfcla ooplilal* 



jo . tn». 












EXHIBIT A - FEDERAL TRADE COMMISSION'S MODIFIED CEASE 
AND DESIST ORDER ANNEXED TO THE FOREGOING COMPLAINT 

UNITED STATES OP AMERICA }~ 

BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: 

Paul Rand Dixon, Chairman 
Philip Elman 
Everette MacIntyre 
John R. Reilly 


In the Matter of 

AMERICAN NEWS COMPANY and THE 
UNION NEWS COMPANY 


DOCKET NO. 7396 


MODIFIED ORDER TO CEASE AND DES1ST 


Respondents having filed in the United States Court 
of Appeals for the Second Circuit a petition to review 
and set aside the order to cease and desist issued herein 
on January 10, 1961; and the court on February 7> 1962, 
having filed its decision, and on April 27, 1962, having 
entered its final decree modifying and as modified, 
affirming and enforcing said order to cease and desist; 
and the United States Supreme Court having denied a 
petition for certiorari filed by respondents; 

NOW, THEREFORE, IT IS HEREBY ORDERED that the aforesaid 
order to cease and desist be, and it hereby is modified, in 
accordance with the said final decree of the Court of Appeals, 
to read as follows: 

IT IS ORDERED that the respondents. The 
American News Company and The Union News Company, 
corporations, their officers, employees, agents 
or representatives, directly or through any corporate 
or other device, in or in connection with the purchase 


XH1BIT a* 














14a 


in commerce, as "commerce" is defined in the Federal 
Trade Commission Act, of products for resale on 
newsstands operated ty respondents, do forthwith 
cease and desist from: 


Receiving, or inducing and receiving, or 
contracting for the receipt of, anything of 
' value from any of their suppliers as compen¬ 
sation or in consideration for (display or 
promotional servlceslor facilities .furnished 
by or through respondents in connection with 
the processing, handling, sale, or offering 
for sale of products purchased from any of 
their suppliers, when respondents know or 
should know that such compensation or con¬ 
sideration is not affirmatively offered or 
otherwise made available by such suppliers on 
proportionally equal terms to all their other 
customers competing with respondents in the 
sale and distribution of such suppliers' 
products. 

By the Commission. 



ISSUED: April 13, 1964 


- 2 - 
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ANSWER 

(Filed February 25, 1970 
UNITED STATES DISTRICT COURT 
V SOUTHERN DISTRICT OP HZ'.; .YORK 

---- 

UNITED STATES OF AMERICA, * 

Plaintiff, 

-agalnst- 

AifCOR? NATIONAL S2RVICE3, INC., 

Defendant. : 



1 15a 


70 Civ. 5770 ERT_ 


The defendant, Ancorp National Services, Inc., 
for its ansv/er by its attorney, Eugene Frederick Roth, 

Esq.: | 

FIRST: Admits the allegations of Paragraph 3 
of the complaint except t.u»u ix. proceeding, before the 
Federal Trade Coamission therein referred to related 6ole- | 

ly to the purchase and sale of magazines, paper back and 
comic books, excluding newspapers therefrom, end no char¬ 
ges were issued or findings thereon made at any time by 
the Federal Trade Commission against the defendant relat¬ 
ing to any newspaper publications or with respect to the , 

matters set forth in the complaint. 

SECOND: Denies the allegations of Paragraph 5 
of the complaint except admits that it received the suns 
mentioned during the period referred to from the Times 
Company on account of certain services, expenditures and 
costs incurred by the defendant in handling Times* publi¬ 
cations. 

i 


'■*y 



















THIRD ; Denies the allegations of Paragraphs 


6, 10 and 14 of ^hc complaint, 


16a 




FOURTH ; Denies the allegations of Paragraph 9 
of the complaint except admits that it received the sums 
mentioned during the period referred to from the News 
Syndicate on account of certain services, expenditures ’ 
and costs incurred by the defendant in handling the News 
publications. 


FIFTH : .. Denies the allegations of Paragraph 13 
of the complaint except admits that it received the sums 
mentioned during the period referred to from the Post Co. 
on account of certain services, expenditures and costs 
incurred by the defendant in handling The Fost publica¬ 
tions. 


For a First Affirmative Defense 

SIXTH : The within action to collect penalties 
is premature having been commenced without due process 
or prior hearing before the Federal Trade Commission to 
the prejudice and denial of the defendant's rights. 

For a Second Affirmative Defense 
. _ and in Mitigation _ 

SEVENTH ; On information and believe, the Times 
Company, the News Syndicate and the Post Co., their offi¬ 
cers and employees, at the times mentioned in the com¬ 
plaint were, and are, engaged in a combination, plan and 
agreement to fix and maintain retail prices for their 
publications when sold on the newsstands in and about the 





City of New York contrary to the antitrust laws; and in 

pursuance of and aa part of such-iilegal combination. 

• ' 1 * 

plan and agreement, the Times, the News and the Post, 
their officers and employees, have forced the defendant 
to expend for the benefit of these publishers various 
services, expenditures and coats without proper payment 

• - 0 

therefor to the defendant at the same time precluding 

the defendant and others from decreasing their retail 

prices to compensate therefore and pursuant to such com- 

% • , 
bination, plan and agreement said parties have induced 

the Pederal Trade Commission to refrain from taking any 

action against them with respect to the payments alleged 

in the complaint or with respect to their violations of 

the antitrust laws in fixing prices for the retail sale 
of their puDii,..* 1nns . 


Dated: New York, NewYork 
February 23, 1971 


ti CiU y. j)\,( CJJ^\ 


mrp'rmrasrcTc ifo^r 

Attorney for Defendant, 

Ancorp National Services, Inc. 
230 Park Avenue 
New York, New York 10017 
Telephone: (212) 686-8030 








NOTICE OF MOTION TO DISMISS AND FOR A STAY 

(Filed July 30, 1971) 

UNITED STATES n.7 S':V.1CT C01T.T 
SOliXMKRIT DISTRICT OF KLW Y<»KK 


UNITED STATES OF A*'Eli 10A, 


l -1 ] ainti l i‘ 


-eg;-inst- 


ANOORP KATTOKAL MIKYICFS, I;C., 

Defendant'. 


Index Ko: 

70 Civ. 5770 H!<V 


ll SIRS : 


PLEASE TAKE KOTICE c) in.t upon 1.hc annexed affid.i »t ! 
of William KeCollough sworn to July El, 1971, and t.hi pj«, u 
lri£'i’. herein the undersigned will move this court he for:.' ir.» 
Hen. Harold B. Ty.lrr in Room 2704, United State;. Cowrthcrv. , ‘ 
| Foley Square, Dorough of Manhattan, City of How-York, New 

I 

j York on July 30, 1971 at 2:15 F. M. for an order: 

l 

(a) dismissing the complaint herein on the .. .. 
j that the action was prematurely brought in the absence » •' 
prior hearing before, and final decision of, the IVwiJM- i 
j Order to Ccar.c and Desist issued by the Federal Truch 
sion on April 13, 1964 upon which the instant action ' 


m 4 

. V 


(b) stay!: i.ijj s action until after hear! 
final determination by the Federal Trade Commission 
churgcs in the complaint that the defendant failed t* • 
with the aforesaid cease and desist order; 


■v 


i 















0 


J 


and for such other and further relief ns may be 19a 
just ami proper in the premises. 


Dated: New York, New York 
July >v, 1971 . 


Yours, etc, 


3 ;ar;^~77T;T.: .thIcx liunrrr. 
Attorney for Defendant 
2;j0 park Avenue 
Now York, New York 10017 
6 ^ 6-8030 


TO: WHITNEY KOSTJ! SEYMOUR, JR., 
United Ctatos Attorney for 
3outl.c-j n Dir; trict of Ilcv/ York 
Attorney for Plaintiff 
United Mates Courthouse 
Foley Square 
New York, New York 
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AFFIDAVIT.OF Wilt IAM McCOLLOUGH IN SUPPORT OF MOTION 

r ,, A«\:r, dt./jutct coir r 
;n»:inu-:i.i: district or hm 


of /,r 

JMulnl i , l", 

-ngainst- 
Al.'Coni ..Vt loKAi, 

I)jferr : ..it. 


Index Ho. : 

VO Civ. 5/y.j rj,r 
Af'KTDAVrV 


R’l-A’I’K 01- : YORK ) 

con:fry t-r ;; .w yen;:) 


sc. : 


Vii.KI/.M KcC0LI.0U.Tl, 1<< ' ng .inly cv;orn, deposes ana 

scys: 

:i. I cm tiie Prc.-Adr.:t of Ancorp National fc/vlecu, 
Inc. ("Ancorp"), the defcn lo.it . t. tV>‘i i*. action which v;or. 
brought to recover penalties in :,hc amount of $585,000 for 
alleged failure to cor.ply with eeer.o and decist order Is;:.:, 
ec by the Federal Trade Comii.-.s’on on April 13, 1S'C^. This 
motion to dismiss or stay the fiction ic made because: 

(a) tiie defendant was in any event entitled * 
to o prior determination by the Federal Trade Commission 
after due hearing that there was failure to comply with the 
erase find 6 ssiet order in the respects alleged in the com¬ 
plaint, end 


(b) the cense and desist order is not to be 
construed as providing for imposition of penalties for vio¬ 
lation thereof with respect to newspap e rs in the absence of 
prior hearing and due process before the Federal Trade Com¬ 
mission establishing newspaper violations. 

The complaint in this action sets fortli the receipt 
of payments from the publishers of the "Hew York Times", of 
the "New York Dally News" and the "New York Post", the three 















metropolitan newspapers and alleges that these payments were ' 
in violation of the cease and dcnjst order of AprJl 13 , : 

That order was founded only on "magazines, paperback and eer¬ 
ie books’ and cigars and the hearings and findings of the 
Commission wore limited to these items specifically excluding 
news DR Of. VS which were not the subject of any testimony in the 
hearings. 

2. In February 195y, the Federal Trade Commission 
issued a complaint against Ancorp as an operator of a chain 
of newsstands throughout the United States for allegedly in¬ 
ducing the publishers of "nago z 1 ncr,, pock e t hooks and co mic 
boon; to "make payment or allowances or to contract for pay¬ 
ment or allowances" in violation of Subsection (d) of S-c. 2 
of the Clayton Act os amended and also for attempting to in¬ 
duce such payment from cigar manufacturers. 

Annexed hereto as Exhibit "A" is a copy of 

P 

that complaint. Paragraph Two of this complaint stated that 
the defendant (Union ilews being now merged with the defen¬ 
dant) in its chain of newsstands "sells newspape rs, periodi¬ 
cals, books, magazines, stationery, cigars, cigarettes, can¬ 
dies, toys and sundry items". Paragraph Four, however, the 
operative allegation, specified " magazine s , p ocket books and 
cornic books'. Paragraph Five sets forth the names of parti¬ 
cular publishers of these publications who made payments to 
Ancorp. 


The Commission's complaint alleged that Ancorp 
is the largest operator of retail newsstands in the nation, 
including locations primarily in railroad stations, bus ter- 





Minnie, airports and office buildings throughout the- country. 2 *J 
find that th" act:; cof.ip.l.a'mul of worn unfair methods of com¬ 
petition under the general pruv.lsionr. of Section 5 of the 

t 

Federal Trade Com 1 osion Act which merely prohibits ”unfair 
methods of competition". 


that complaint was issued in 1959 , the 
Commies.)on enwag-'d • in extensive investigations of the busi¬ 
ness of Ar. ivr* Mi.i i i s complaint was the final result of ex¬ 
haustive i on df.Mii leu inquiries. For a number of years before 


tire iesu. / (. of the Commie si or* 3 complaint, Ancorp was reecivl 
ifw' virion., allowances and payments from " newsp aper" pub¬ 
lisher:: cmi'T er to mhose referred to in the complaint in the 
teijor. bclO'io this court, ar, well as from "magazine, pocket 
bool, and conic booh" publisher.*. Notwithstanding this foot, 
t'hc Gemm ss»on * s complain t foiled to make any reference to 
a 21 f-f.od unfair competitive practices in connection with news¬ 
papers although as quoted above from Paragraph Two cf the 
Commission's complaint, it was fully cognizant that "news¬ 
papers" were part of the business of Ancorp. 

3. It is here pertinent to point out some of the 
vital differences between the original 1961 Commission com¬ 
plaint and the facts on which the complaint in this action is 
laid, namely, the business of Pew York City retail distribu¬ 
tion of daily newspapers as compared to the national business 
of distributing magazines, pocket booV c * and comic books 
throughout the United States. 

(a) Magazines, pocket books and comic books, 
as the findings of the Commission's Hearing Examiner and the 











Commiunion described, are dtstr.1 bwtcd iifitional.ly through a 23® 
complicated system of "national distributors", "independent 
national distributors" and "local wholesalers" throughout the 
country who deliver to local newsstands. There ore literally. 

I * 

hundreds of nr fossil.on vying for United space on newsstands. 

They arc not distributed daily 1JK6 newspapers, but monthly 
or weekly and in the case of pocket books end comic book.,, 
they arc issued a p"; re die ally. 

i 

i 

(b) The Commission’s oricinal complaint, was ; 

based on a national chain of nowasUndo serviced by national . 
and local wholesalers end distributors. The complaint in 

t 

this action is based on distribution of newspapers in the 
metropolitan New York City area only. Newspapers arc deliver¬ 
ed on a daily basis to a large extent directly by the news¬ 
paper publishers themselves with their own employees. Tucre 
arc several editions each day. Time of sale (rush hours, 
nights, holidays, etc.) are highly important in daily news¬ 
paper distribution. The newsstand publication business is on 
a "sale and right of return" basis, namely, unsold copies are 
returned for credit. The services required in receiving, 
selling and returning of newspapers are quxte different fi ■ 
those involved in the sale of magazines, pocket books and 
comic books. I will refer below to certain aspects of the 
special services which Ancorp provided to the newspapers and 
the unique costs which we incurred for the benefit of the 
newspapers which far exceeded the openly made payments refer¬ 
red to in the complaint and which we submit were legal in a.U 

respects. 







4, XL appears conclusively that the Commission it-I 

i 

i self conscious!/ t xrludod "new.spapel's 1 and thin won done with’ 

. 

i I 

| full cognizance or the grcat distinction between magazines, 

! pocket bookn and conic hooks on the one hand and the dail.\ 

j newspapers. The ho.tr 3 ngs wore conducted entirely with ret spec 

| to the country-uido sale of ina gn z ^ rn s, pocket books, conic. 

books arsi bv carefully excluding newspapers os a separ-j 

I 

! ate lioid of incuiry not to bo confused with the subject mat- 
I ter of clu* hear; . 


After exha vi; Live hearings the Examiner for the , 
Commlsolev submitted his findings on i!iy ?6, i960 and a copy 
of those findings are set forth on Exhibit "B" annexed here¬ 
to. It is to be noted tt x these findings are limited (Par.lJ 

1 

to allowances paid by publishers of "magazines, paperback 
books, pocket books and conic books In Par. 3 the minei | 

i 

found that there were "attempts" to induce preferential pay¬ 
ments from tobacco manufacturers. On January 16, lS‘6i, the 
Commission entered its final order together with its op.nion 
confirming the findings of the Examiner and limiting its de¬ 
tailed findings entirely to the items specified in the Ex¬ 
aminer’s report. There was no reference to newspapers in th • 
proceedings except in the preliminary description of Ancorp's 
business in the original complaint of the Commission. 

The January .1.6, 1961 cease and desist order 
of the Commission was confirmed by the Court of Appeals for 
the Second Circuit (300 Fed. 2nd 104) with a strong dissent¬ 
ing opinion by Judge Moore. 







The court modified the Co.v.ml srion':; order l-,.' « 

requiring that the payments be made for "01 n el.-.y or in •op¬ 
tional 11 services or facilities thus requiring, that foe pay¬ 
ments involve a " dism a y or nr ov n l,'cr.r^T" consideration which 
was not contained in the Commission's original order. There¬ 
after, the Commission entered it'd final order (which is the 
one sought to b>- enforced in this court) on April 13, 

J-;. V.’c assert and arc prepared to prove, to the 
full knowledge and agreement of the newspapers, that the ser¬ 
vices Ancorp provided to the newspapers far exceeded the val¬ 
ue of any payment made, that the value of the Ancorp services 
made comparison v.'ith any other local newsstand operation un¬ 
necessary because no others could provide such services, th-m. 
Ancorp acted reasonably in ■'ll respects in its inquiries re¬ 
lating to possible discrimination in price or allowances and 
that Ancorp did, and could, properly rely on the newspapers 
for representation as to the validity of the payments. 

The cease and desist order requires Ancorp to 
cease and desist from: 


"Receiving, or inducing and receiving, 
or contracting for the receipt of, any tiling of 
value from any of their suppliers us compensation 
or in consideration for di splay or promo t. one 1. ser¬ 
vices or facilities furn'ioned by” or througIT rc s- 
pomicn'vS IrT connection with the processing, hand¬ 
ling, sale or offering for sale of products pur¬ 
chased from any of their suppliers, when respond¬ 
ents know or should know that such compensation 
or consideration is nut affirmatively offered or 
otherwise made available by such suppliers on 
proportionately ooual terms to al.l their other 
customers competing with respondents in the sole 
and distribution of suen suppliers' products . 
(underlining added) 


I 








Among the questions to be considered under 

the cease and desist order are: i ^ 

i t 

(1) What are the "services or facilities" 

Which Ancorp provided to the newspapers and their cost and . 
value ns compared to the payments?. Were they "display or • ' 
promotional"? ' * ‘ 

■ 

(2) Who are to be deemed "customers compet¬ 
ing with Ancorp for the purposes of the order? 


» ftr 

(3) What is the effect of the requirement',!^ [ 
the order that Ancorp "know or should know"' t^a\ proport*6a- I 
ally equal terms were not given competing customers? J 

i •» * -1 


, i * 

It is readily seen that extensive and complex 
issues of fact will, arise in this case which are precisely'. *• 
within the expertise of the Commission which was,' I am ad-' 
vised, established as a quasi-judicial body to determine 
facts involving business and trade practices such as are here 

presented before they are offered to the court for enforce¬ 
ment. * 


i 

At any trial involving penalties, whether be¬ 
fore the Commission or elsewhere, it will be necessary to , * 

consider evidence on a mass of business operations such as 
these: ■ ’ 

(a) Ancorp was required under its leases to, 
and did, maintain long special hours at its various stands to \ • 
Cover nights and holidays at terminals, subways, etc., which ' 


t 




were not and eou.lrt not bo maintained by those who cold noviow 
popors at nearby stands. Thin was especially important be- 
cause of tJic* various editions. The average street newspaper 
vendor, who at a small kiosk, operated by himself or even ar. 
outr..Lclc ol Grwnd central, soil? papers from an orange crate 
during rush hours, could not provide such service. Ancorp’s 

4 

stands are indoors and serve in all weather. When the wea- 
th.r is Inclement the small newsstand is practically out of 
business. He cannot properly display the papers or store < 
them for sale or return. Often he is a part-time worker with 
another job. ' ’ , ' ■« 

4 * ‘ I 1 

(b) The Sunday Times weighs between 6-1/2 and 
' * 

7 pounds. ?Oii Friday* and Saturday there formerly■ were deliv- 

» i • 

e:ced to each stand sik to eight sections which had to be in¬ 
serted in each copy of the first news section of the Times. 

An extraordinary amount of work is .involved in handling the 
Sunday Times. Many stands receive 200 heavy Sunday newspap¬ 
ers for sale and delivery on Sunday. There are numerous lo- j 
cations where Sunday papers are not available for sale except’ 
at Ancorp stands because such other stands are closed. To 

i 

service these stands for the newspapers to be sold at all 

times in these areas, Ancorp was required to hire additional 
# 

help to handle these Sunday nev/spapers. Returns must also 

' “» « t 

be counted and handled and when they are returned, no profit 
is derived from returned papers, although the expense of in¬ 
sertion and handling, consisting of hiring additional employ¬ 
ees, is a dead loss. • 7 







If 


('••) The newspapers v/<a-e displayed nVop.-M^ lnF£jg-> 
specialjy constructed sunr.t .antial booths which wore uoi Itlpe-f^ L‘ 


cording Lo spec • s 1cat ions approved by tho teriii.lna.ls. • ChferfRoru ^ | 

wor ' : required to provide r u-1 mum* di splry facilities. f Spoof- 1* £ 

f " U;d strr.cMrd.j of service have to be maintained. .An C i rp %ts j > ^ 
S'U.agcj in Lulling nuiixro’,; other items but was required to 

• • i ■ : 

'•>“ vo P r: x: - ° n ^*1© - to «en*t>apers on which tho' jC 

4 " - - 1 ' t ■ i * m. 

profile :ir,; , I.. t . ifc * * 


v: minim-. I. 

» 




<• ■ rr f 

(u) , Ar.corp was subjected to onerous ‘uniorfe ‘ j ■ 

T ' • f V 

contracts : oh far exceeded the obligations of others or 'U * f* 
v.iio r„; <: t to nensidertei in competition with it cuartr f roukiki* * '/ 

« y «: T , - vj-i £ b* * 

individ-.ai newsstand operators who, of course, ere eiirple&l<• \Y 1 

* i ■ #; T 'i (*■> 

JJ'tu freu any such obligations. • N | 


. .*> 

1 . V J# 


.T* . 1 * 

*1 i • k 


; ( R ) tocorp uses the system of "pin^tycfcdtfc''' ? 

j designod i.o prevent losses to the publishers in the hurdling r *' 

j ^ J ' 

| oi c.aL:i by drivers and newest and operators. Tho customary. > 

I * * 

! * 

method for handling returns and payments in the newsstand 

1 

business :is for the drivers to collect the funds and give 

_ ■> 

ciea.Lt iOr returns. For example, in recent days, 36 employ- 

! «f 

cos of tno Daily News and 30 newspaper dealers in Brooklyn 

* 

• ■*.. * 

were indicted because of losses incurred estimated to “run 

4 

* » 

os high as yl,500,000 for the Daily News b‘y reason of'the 
ccsh methods prevalent in the industry but not applied by 
Ar.corp. The 'pink tickets" are reports collected in lieu of 
casn, checked out through proper computerized and other sys¬ 
tems at the home office of Ancorp and requiring a large 
jj Gt-afi. Each of the publishers saves large sums of money in 


| i 


overhead by reason of this 


system as well as huge savings 





.1 


against consist ;rt Iq 
Daily Kews story. 


' •-> ' «w’ 


such as those 


; 1 .**; * 

«% $ • 


* - 

r l A. 


• < * 


' ' • «> V * 4 \ I \l 

i by tht' » 29 

tft? 'i 4* I— 

» 

i 


li' 


{ r) [la out-of-town areas, Ahiorp 

\ ♦ ; * . '■■9 '• . f \ 

prices estsbli:' i .._(i bA the Kcw York ncs/upaitere althoughbdfow {■ - 

‘ 4 1 vt » i > I •• 

the cue to: - : \ ry or >2 n the ease of W.'Shihg^oji, D. C# ; ^ : ApeOrpj 

• #7 w J 

provided •:*. scrv:*oe to ov.gh its; Capitol Nev/JoCOirpany dc- 

I * \ t •••- * v « u .^- ? I 

livery to « vmcroir. ag/lnci m.d parties in the OMy p,t a'vun- 1 




i.mal profit be lrg roqel red 00 purchase it$> f>aper§ Vrdpn a-to* - 

1 V . “•JT * ^ ! *lr 

cal distrlbrier at theUumo price as if Capitol ’it'olsi tfir'tVQil- 

v d •> » 11 


H 



or 
the 
prl 

1 * « .* * 1 , *•.*■ i* l 

) Just about equal the .tqdfal^pty- 

** i, • h i f - V% •, a*. 

WCiIVU A * WM wn; UIW9, -A IIVU more. •!» 1 It \ Vi It’ 

f'b Vf ; Y • • * Vv 

‘ . 1 r ?.*V 

• » ' '*19 % • J * 

TPe above are merely some examples iof iha-'fHr.n- 

. , j • g - / 

efits v/hich the parties knew accrued to the newspapers and 

. \fc , * 0 }a 

were weighed in the legitimate bargaining between thdrn. <* , 

, . • . ’' . - >t. 

I l . * 

While profits on newspapers are small as compared to» tbolr 
enormous handling expenses the papers were*.in some locations 

*• *,’/.* 4* 

• y I ^ 

needed for the purpose of sales <>f other items At newspaper 

1 , * 


4 


t 1 • . 1 f •: 

stands required to be sold no. a public service. The bergoin- 

» * ' 

ing power of the publishers was- vfcry great notwi thstanding ’ 


their claims to the contrary. 


; V 


»k : 


►. • 41 

4 • rj 


I 

:-v« 


.* • 


t. 

*<>' ■' l 


■j '* 

The terminal stands of Ancorp are in a separ- 
ate category of retail distribution with specific benefits 


to the newspapers that others ocuJLd not provide. All thi 1 Is 


4k 

% 

i 

v: 

* 3 

i 


*• ^ 


well known by anyone familiar v/ith the trade and there is no 

* . y • 

• A- 


: 'T- 

'.al 


y■ r 
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question but th'l the newspapers Knowingly derived substun- 
tial apodal benefits in their dc-.lines with Ancovp which 
bonefJ tr. were n-.i. available elsewhere and the coat of which 
exceeded the sv.i; paid to /vneorp. The whole subject relat- J 
ing to the • •' ji’ent. that /.acorn had to "know or should 

know" (.*•• 1 . prr. t.lonato payments wore not offered to other;; 
will roqui-c "Tensive inquiry into the practices of the 
trade, tv . dgc of the partiyc and the intricacies of 
tl.oi r bus : ness c.«■ a! i nrs. 


'J.v'i expertise arid the statutory machinery for 
invest.!gat:'on, hearing and determination in this field lies 
w.itn the Comm: on and the hearing of evidence should, we 
submit, properly be had before the Commission and not in this 
court.. 


'ihc commencement of this action without hear¬ 
ing or due process before the Commission on the violations 
alleged in the complaint herein was premature and should be 
dealt wit!, accordingly by this court. 


It is respectfully requested that the order be 


granted. 


/*. / OJ- f •9.<i A/ & <fc //* (j 5 A 

William Me Col lough"' ‘ 


Sworn to before me thi3 
21st day of July 1971. 


wotary Tubljc 


A! 0 O'A.MnBOSIO 

NoS’ry l u 'll... Sia'r »f Nf.v Ycik 
f '' ( I • S50907S 
On. U'.'U in l.iii.r '>un;y 
r.riii* m|.. I.V.l hi f;. k v Ym. Ct.*r^ 

Cummifwi-n I.»(. lies Mirth JO. | <>1J 
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EXHIBIT A - FEDERAL TRADE COMMISSION'S COMPLAINT ANNEXED 
TO THE FOREGOING AFFIDAVIT' 

UNITED STATE" Or AMERICA 
BEFORE FEDERAL TRADE COiSlISSlOIl 


In the Matter of 

AMERICAN NEWS COMPANY, 
THE UNION NEWS COMPANY, 
corporation# 


DOCKET MO. 7396 


C OHPMIUT 

Pursuant to the provisions of the Federal Trade 
Commission Act end by virtue of the authority vented in 
it >uvl by cfiid Act, (.he Federal Trade Com.jiucion, having 
reason to Lc.lic.ve thou respondents American Lews Company 
and The Union News Company have violated the provisions 
.of said Act, or.d it appearing to the Cormiiooion that a 
proceeding by' it in respect thereof would be in the 
public interest, hereby issues ita complaint stating it# 
charges in thet respect as follows: 

PARAGRAPH OiH2: Respondent American News Company, 
hereinafter referred to as American Neva, is a corpora¬ 
tion organized and doing business under the laws of the 
State of Delaware, with its principal office end places of 
business located at 131 Vurick Street, New York 13, 

New York. American News has approximately 27 wholesale 
branches through which it sells and distributes books, 
Stationery, allied merchandise and matches to leading 
department ctorcs, public libraries, school libraries, 
hook atoreo and stationery stores throughout the United 
States. Said respondent also operates through ita wholly" 
owned subsidiary The Union News Company. 

PARAGRAPH T>X): Respondent The Union New* Company, 

hereinafter referred to as Union News, a wholly-owned 
subsidiary of respondent American News, ic a corporation 
Organized and doing business under the laws of the State 
of New York, with its principal office and place of 
business located at 131 Varick Street, New York 13, New 
York. 









Union Uevt!, with approximately 1500 newsstands, 
operateo the largest and most important chnin of news* 
blond & in the United States through which ^it nclla 
newspapers, periodical.:, bonks, .wgnzlneK, Stationery, 
cl para, cigarettea, candies, toys end numlry Items 
{these product:! nrc h* retnoftor referred to collectively 
ae "their product:;"), host of respondent'a newsstands 
ere loc/.tvd in iw.joi t'nt railroad stations, bu3 teminaln, 
airportc < r i office buildings. ; or example, it operaten 
the nt\:o.stands In f. . r.hree lor, cut railrnod r.tationa in 
the count!*/, O'. • r.d Centre) nr.d Pennsylvania 

Stations J.'.-sM.cd in . .*./ V;:k, '*?•;*.; York, and LaSalle Station 
located in Ck.it.' >, \ 1 1 > x.uis. /-..eng the. locations at 
vhich it has i ■. lv.». < cncc-sr. J oi..? arc: La Guardia Field, 
New York.; I . .. i.u.f airport, Jc.c'. . envi lie, Florida; Love 
Field, Daikon, Lr --.m international, loaron, 

Msboochunc C! k ; :: Air; ore, Cleveland, Ohio; The 

Uaidorf-/ »:<'*:a-" ..?*.* York, Knw York.; Roosevelt Hotel, 

Kcw Orl'icni, J.oui :• i..r.j : r.nd k'ortalublauu ar.d Cnriuion 
Hotel r. in Nir.-.i, 1 icrioa. Union !a a)ro has the newo- 
u trend concessions in acme of the largest office buildingo, 
including )CA and the Empire State buildings, New York, 

New York. It also operates a chain of restaurants and 
other facilities locat'd in transportation terminfliu, 
along turnpikes and in office buildings. 

The principal officers and directors of respondent 
American News are the principal officers and directors of 
respondent Union Neva. American ?>va, through cc./non 
officers r.i.d directors, controls and lormulatca the policy 
for the daily operations of Union News. 

F/.RAGRAFH THREE: Respondents, in the course and 
conduct of their business, have engaged and are presently 
engaged in cotnerce, as "ccmtr.erce" is defined in the 
Federal Trade Cor.-r.ianion Act. Respondents purchase their 
products frcnnnr.ny auppJiers located throughout the various 
Stcteo of the United States and the District c£ Columbia 
end cause such products to be transported from various 
Staten in the United States and the District of Columbia 
to other Stctca for distribution and sale by recptiaente 
through their chain of retail outlets.. There is now and 
bus been for many years a constant current of trade in 
commerce in said products between and among the various 
States of the United States and the District of Columbia. 


32 m 



* 
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. PARAGRAPH FOUR: In the cournc end conduct of tholr 

t>uam cnn ln COTaerce> responds arc Induced and coerced 
nsny of their supplkro, including, puhllrhr.ro of certain 
publications (e. g. magazines, pocket books, comic bookn), 
to moke payments or nil' wancug, or to contract for payments 
or allowances, for the bene ti!: of respondents ao ccc.peuoa- 
tion or in consideration tor iturvicca 6r facilities 
furnlched by or through reaponuento in connection with Its 
handling, sole, or offer ing tor sale of the. products sold 
to them by caid aunoliero. Respondents knew, or should 
havo known, that caid payr.nnta or consideration* were not 
being offered or made available on proportionally equal 
Cerus to nil other ciutor.crs of their sunplicrn who were 
In competition with respondents, end that said payments or 
considerations worn oeinu made in violation of cubccction 
(d) of Section ? of the Clayton Act, as emended. 

As a method of inducing and coereir. g said aupptiers 
to rcke the paynrjhts or Allowances or to outer into the 
contracts dernirndeo by them, respondenta threatened to 
discontinue purchasing rad distributing the producto of a 
number of suppliers utileoa such tupplicra agreed to make 
•such payments or allowances or enter into nuch contracts. 

In come instanccu respondents did discontinue purchasing 
and di efi. ILutinp through ti.eir newsotands producto of 
suppliers who refused to u;tct reapondentu 1 demands for a 
favored promotion allowance. 

PARAGRAPH FIVE: As an example of respondents 1 
practice of inducing unlcwful promotional allowances, 
respondents received approximately $700,COO in 1957 as 
coapenaation cr in consideration for promoting the 
publications of certain publishers, /caong the publishers 
making payment* or allowances to the respondents in 1957 
which were not made available to other competing customers 
on proportionally equal terms were the following: 


Approxinrte 

PubI1shorn Payments Received 

McCall Corporation; The Popular_Science 
Publishing Company, Inc.; The R ader's 
Digest Association, Inc.; RJeredith 
Publishing Company, Inc.; Street & Smith 
Publication*, Inc.; Time, Inc. (dictribut- 
ing through Sleet Magazines, Inc.) 


$107,000 • 







Publlnherc (Coat'd) 


Approximate 
Pcymc n? o Received 


Curtin Publishing Co., Inc. 
The UciirtrC Corpciati.cn 
Fawcett I’ohlication ., inc. 
KacFuddf.ii Publications, Inc. 
Esquire, Inc. 


$ 3 / 4,900 

31,000 

21,000 

19,000 

13,000 


Other oxer -• 
respondents \»- re 
certain r euui ."cuovc " . 
allowances Co raid r. 
considerr-fclcu for pro 
elf,. jV' cicmuacturcra. 
known, Chet the arm- 
manufacturer:.* were w 
proportionally equal 
end if paid, would be 
Section 2 of the Clay 


”,r*a o<= the ofotafraid acts and practice* of 
r reto irduco cr.:l coerce 
or cigar* 5 in to making payments or 
;on»lenca ctrpenaction or in 

otitic enu r.-.:iiing the cigordo of 3cid 
llespondonti- knew, or rhould have 
'H!..i::nta they rousnt frea cold cir;ar 
c bn in'’ offered or ncoe available on 
Uur.r.s to uii other cer.pnting customers, 
in violation c£ subsection (d) of 
ca Act, no emended. 


PARAGRAPH SIX: In the conduct of their boalncao 
respondents have been and are In substantial cciapotltlen 
with others in the rale of their products r.:A in negotiat¬ 
in'* and bidding ter, leasing, end operating retail «ro- 
otr.nd concession* located in transportation ucrninala, 
hotels and office buildings. The nforosoid unlawful 
promotional payments received by respondents were available 
for respondents 1 use in caking higher payments or otfering 
better terms than n.any of their cc.rpetltora tor choice 
newsstand locations. They have also provided respondent* 
with additional fir.arcial resources tor tr.e increased 
promotion, nercharciaing and sales of their products. The 
effects of the aforesaid unlawful practices have been nor. 
only to increase respondents’ power and ability to inauce 
end coerce further unlawful promotional allowances irea 
their suppliers, but also have beci to substantially.leeaen 
end e lie inn to. the ability of other newoscund operators to 
compete with respondents. 

FARAGRAFn ssvcil: Tho acts and practices an alleged 
above ore all to the prejudice of the public and constitute 
unfair methods of ccupctitlon and unfair acta and practice* 
within the intent and meaning of Section 5 of the Feocra 
Trodc Coasnlaaion Act. 


























WKKiUirORR, THE THEMISES CONSIDERED, the Federal Trade 
Commission on this 5th tiny of February, A. 1). 1959, 
laauea its complaint ngainnt said respondents. 

r.rncE 

Notice is hereby given to each of the respondents 
hereinbefore nrr.nl, that the 15th d-iy of April, A. D. 

1959, at 10 o'clock <*; hereby fixed as the time and 
Federal Trade (;<• x'inaion OfLice, United Staten Court House, 
Foley Square, How York, Ib-w York* 

*e the plr.ee wh'*r. ana whore n huarlng will he had before a 
hearing examiner of tUo iY-dcrnl Tv.-.de Ccxaisfion, on the 
char poo set forth in lhi.5 complaint, at which time and 
place you. will ha\c the right under cold Act to appear and 
show cause t.hy an cru:*r oiwuld not be entered requiring 
you to cease and from the violations of law charged 

ia t.hio cc.mpl a ink. 

You rro notified that the opportunity is-offered you 
to file with the Commission an answer to tnic complaint 
on or before the thirtieth (20th) cb:y after service of it 
upon you. Such answer snail contain a concise statement of 
the fact* constituting the ground of defense and a specific 
admission, denial or explanation of such'fact alleged in 
the complaint or, if respondents are without knowledge 
thereof, a statement to that effect. 

If respondents elect not to contest the allegations 
of fact net forth in the cc..;piaint, the answer shall 
consist of a statement that respondents admit all material 
allegations to be true. Such an answer shall constitute a 
waiver of henring os to facts so alleged, and an initial 
decision containing appropriate findings and conclusions 
and an appropriate order disposing of the proceeding shall 
be issued by the hearing examiner. In cuch answer rcr.pond- 
ends may, however, reserve the right to submit proposed 
findings and conclusions and the right to appeal under 
< Secifion 3.22 of the Cormniar.ion' a Rules of Prncticc for 
Adjudicative Proceedings. 

If any respondent elects to negotiate a consent order, 
It shall be done in accordance with Section 3.25 of the 
Coomission's Rulca of Practice. 
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FnD.ore to file nncver tJll'hln the time above provided, 
end failure to appear at the time ni.d placed Hired for 
hecrlnp, chaLl bu dcc.n*d to authorise n bccring, examiner 
without further notice to vennondenta, to find the. facto to 
be alleged In tha ce-..inlalnt, to cotwim t a hea^inf* to 
determine the furr.i of oruer, and, thereafter, to enter nn 
Initial decision contoluing. r.uch fin. lings-and order. 

IN WTTJiSSn 'M.'.i.'-'.op, the Federal Trcc’e Cormnloolon hca 
ernued this, It' cc '..out, to be oiv.ned by ito Secretary 
and Ito offlci•? rc .t to be hereto av£i;:ed, at Washington, 

D. C., thl:• 5th «'..y . t February, A. .0. 1959. 

lSy the O' n.KRion. 


(Seal) 


Robert 15. Parrioh, 
Secretary. 









Conclusions 17 , 

r" ’ ’ ' 

allowances which were paid by suppliers of m«rs^.T.r 
pocket boo..n, papcroack and comic books to Respondents antr^Vw^v"' 
were not offered on proportionally-coualterme^o all t',! pu - 
' ®. ucto:,1cr J competing with Respondents, were paid. 

: .Clayton w Act in C0Ia?lr * lnt ' in violation of § 2 (d) of the' 

, • i 

2. Respondents' acts in inducing their suppliers of 
tSin" r n r S ^? L ' CJ:Ct b0 ^ 3 ' paperback anatomic books to pavaorr.o- 
• SS 1 ??-??compensation or in consideration for services 
£ft-£ fJJ 1 * ® - fu f niah ® d by through Respondents in connection 
pi ? C 03 ?i n ^ handling calc or offering for sale of sr<d 
prodUwuu, v..,cn they knew, or should have known, that "uch cc,~- 
^ not *£fi*»tivoly offered or otherwise made ° 

Bunniio^"i°wi?^ p 01 ,WA 0 nall ? 4 equal tcrrr,D t0 a11 other of their 
• ^o.i.e^s competing w ith_Rospondcnts in the distri- 

‘ jU ?‘ b prcc'uctc, were and are an unfair method of 
b i° n - a ? commerce, and constitute therefore, as alleged 

r£J^r O ? 0 , '' ? A a f n1: ' a violat ion of §p of the Federal Trade 
.commission Act. 

^ G 3 P°p dcn t3 1 attempts to induce and coerce certain cigar 
. 5^!j£??! Ur ? ra ,? 0 .. ,aalcfe P refer ontial payments to Respondents as 
promotional allowances for the display and sale through Respondents' 

ccr ' oain tobacco products were an unfair method of 
competition in commerce, and constitute therefore, e .3 al\o^d ’n 
the^cor.piaint, a violation of $13 of. the Federal-Trade Commission 

nnri Cor ?* r - 3l ? n Jurisdiction over the Respondents, 

and over toexr uala acts r.nd practices. 

5* This proceeding is in the publio.interest. 


EXHIBIT "B" 
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AFFIDAVIT OF ALAN B. MORRISON 


70-3809 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 



OHRID STAIRS OP AMUIXCA, 


ru lit iff. 


AMCOR? NATIONAL KEY ICES. INC 


• • 


70 Civ. 5770 
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Dcalst of th« i>4,u 

f vh of c :C5-«* • 

the kaaii of thi;- 
J, 


' . hi*. UMiciiod dated Ayrll 1J, I**, 

° procMcdlngi which (oi 

jMKMlltln. 

- •- • <4a«l 2t«i« 

iImIad bad aw .'cl'a^tlau lodtoati^ tbct tha dalniMt 
*** tdaalrlaf 0*y»vot» lam any aeuapapere on auoHit tf 
display or 9*W»etltt»si uairicaii, Vba t manlaaloo first 
ItBread of auah payoenta and of tha fact that they « r o ha lag 
mmdm ** *l*l«*lae of tha aoaao and deslat order la chla oaaa 
folUirlat tha p*Lloatu*i of aa artUU la “Tha Wall Streat 
i m to that atfont. 

♦ . Thereafter, the Ceaaaloeloa node an 
relatlaa to thoaa vlelatiaas sad am hoeaahar 12, 
lH *» ^ ll>il u U O.f.C. f 53, eertlflao tha facta larfer- 
lylag thoaa rialatiuna to the Attocaay Central. 

5* Altar the certlfleaciee to the Ateocaoy 
****** ^ hetore the Atteraey C aaa a el directed the tilia% 

•f «hfa artlM, tfc* Aefaodaot aade bflanal ewhaiselene to 
tha Aatttraal hiaialoa of the hepartuent af Joatlaa setting 
farth it# paatoluas 

•* »-■"*■« »H, tha Atteruoy Oaatral 

dUoacoe tU* dAl.** U i.. iili «u coaoeoced ee 

ll, 1*16. 

7. .u..i i«|»jd vised hy tha 
af the Tteda cosm*;. *iou that tha due process 

laeuea reload On t».«, -.liam .i,:* al*^ *a 1 »ad In the 

earltUd *. l^T.T. Ceatlnaatal 

(Civil tv. C-l 2d) ^tedfop b the lie 1 ted ttetaa 
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District Court for the District of Colorado. Your deponent 
uas also advised that the District Court in that action 
rtjicttd those it|ioiita fro* the keck and thit there 

praoMCly aUU no onWr ar aplalan rafUatli mg this 
doclaIan. 


VKUFQn, far the rescans sot forth is the 



Suers fee be lore no this 

2^ *my of My 1*71. 


WilTF" G BMNNON 

fin* ;y P-.h!»- 5;»te Of Nrw 70 rtt 
Nc. 24 JJ94500 
Q ij'm 1 n Km|i County 
t!i M«.J in N*» Vat County 
Ii nr Upires More* 31, 1173 







EXHIBITS ANNEXED TO THE FOREGOING AFFIDAVIT 




EXHIBIT A - INITIAL DECISION 

UNITED STATES OP AMERICA 
BEFORE FEDERAL TRADE COMMISSION 



In the Matter of 

AMERICAN NEWS COMPANY, 
THE UNION NEWS COMPANY, 
corporations. 


DOCKET NO. 7596 


/ 

t 


INITIAL DECISION 


By Abner E. Lipscomb, Hearing Examiner. 


j. Wallace Adair and Jerome Oarflnkel. for the Comol.slonj 


Lester Lewie Jay and Both and Rlseman, by Eugene Pr.deriok 
Roth, New York, New York,'for the Beapondenta. 


1. The Complaint 

The complaint herein was issued ^"§ in8 

the Respondents with having violated §5 of the federal T.ade 

^pSifeia" lncludlng^publishera ol^a^nev'po^et^^okc and 

ln^co n nectlon t wlth 1C the a dlaplay°and r eale a of°ouch e publlcatlon3 e on 3 

Respondents' news-stands when *»*«*£“,*!& or maSe available 

SSSSSrJwSsiS 

alleges that Respondents knew, or should have known, that t 
BuoDliers' failure to make such payments equally available to ail 
iheir compeiini fcuetomera wa. a violation by such auppllere of 
§2(d) of the Clayton Act. 

The relevant provision, of those two Act. are aa follows: 

The Federal Trade Commission Act ! 

"Seo. 5. (*) (1) Unfair methods of competition in 
commeroe, • • • * are hereby deolared unlawful. 


2 . 1.4 


l 
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The Clayton Act : 

"Seo. 2. (d) That it shall be.unlawful for any 
person engaged in commerce to pay or contraot for the 
payment of anything of value to or for the benefit of 
a customer of such person in the course of such 
commerce as compensation or in consideration for any 
services or facilities furnished by or through such 
customer in connection with the processing, handling, 
sale, or offering for sale of any products or 
commodities manufactured, sold, or offered for sale — 
by such person, unless such payment or consideration 
is available on proportionally equal terms to «11 
other customers competing in the distribution of 
such products or commodities«" • 

The complaint further charges that Respondents also attempted 
to Induce and coerce oertain manufacturers of cigars, which were 
sold by the Respondents, into paying similar unlawful allowances 
to the Respondents, in violation of 45 of the Federal Trade 
Commission Act* 

The complaint concludes tl)at the effect of Respondents' acts 
and practices has been to increase their power and ability to 
induce and coerce their publishers and suppliers to make unlawful 
allowances, and also to lessen substantially the ability of n * w8 " 
stand operators throughout the country to oompete with Respondents, 

2. The Answer 

Respondents entered a general denial of the charges alleged 
in the Commission's complaint, and in their amended answer listed 
several affirmative defenses. Particularly, Respondents asserted 
that the several publishers referred to in the complaint herein, 
and distributors and others unknown to the Respondents, have been 
and still are engaged in unlawful contracts and conspiracies to 
‘ fix and maintain uniform, non-competitive prices for the publica¬ 
tions of each publisher. Respondents further asserted that the 
payments received by them from publishers were not in 
of §5 of the Federal Trade Commission Act, but were obtained in 
an effort to defqnd against and defeat the unlawful conspiracy 
of the publishers and their distributors. Respondents also 
contended that such payments did not constitute discriminatory 
preferences to Respondents, as against other 
dealers in magazines, pocket books, oomio books and similar 
articles, but, to the contrary, created lawful rights in 
Respondents' competitors to obtain equivalent or greater relie 
from the oppression of the several oonapiretora. 

3. Ruling on Proposed F indings 

Consideration has been given to the entire reword 
including particularly the proposed findings as to the facts and 
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proposed conclusions submitted by counsel. Each proposed fining 
as to the facts and each proposed conclusion which 1has been 
accepted has been, in substance, incorporated * nt ° 
decision. All proposed findings and conclusions not so 
incorporated herein are hereby rejected. 

i*. identity and Organization of Respondent American News. 


The Respondent first named in the caption hereof. The American 
News Company erroneously designated in the oomplaint as American 
Sew! Company; an5 hereinafter referred to a. Respondent Amerlean 
News is a corporation organized and doing business under the laws 
state of Delaware, with ita principal office and place of 
SSsJnLf !oca?ed at WVarick Street, New York 15, Jtw York. 

Prior to August 1, 1957, 1* operated a wholesale periodical 
division through which it distributed magazines, paperback and . 

bSoks to various retail outlets located throughout the 
SSftSd statesandCanada! During that time it also served as the 
exclusive distributor of such publications to the news-stands 

£Tra W£r 3&as: d^SriSn^Sn^^n^e^ J^^ whloh 

It also distributes hardcover books to various news stands 
operated by Respondent The Union News Company. 

5. Identity and Organization of 

Respondent The Union News Company 

referred 55S? 

as that of Respondent Amerioan News, of which it 
owned subsidiary. 

Respondent Union News la th. largest 
^rl't^n J ?,SwnewS-.tand. ^Ift Jhopa booW andtobaocoahop^ 

iK^^ t ^4SSS , 5ai^.2 -555 KTO- 

our°natlonT ai ^r*aianpla? r th.* > Unlon^ 

news-stand oonoessions in substantially all of t J 
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Central Railroad Company's stations, including those located 
at Utica, Syracuse, Rochester and Buffalo, New York; * 

Miehlean* and Toledo, Ohio. It operates the news-stands in 
thSeeof'thelargest railroad stations in the country, namely, 
th^flrand Central Station and Pennsylvania Station in New York 
c5ty Sd the LaSalle Street Station in Chicago, Illinois It 
lUl* operates subway concessions in three of our nation's 
largest citieo, namely. New York, Boston and Philadelphia. 

6. Respondents' Relationship to Each Other 


ar stated above. Respondent Union News is the wholly-owned 
subsidiary of Respondent American News, and the two corporations 
“ave ^c name “dreaa. The evidence ehowe “at Respondent 
Newa through its offioere, has been and still is able 
to and does,*direct the policiee and control the practices of 
Respondent Union News. Publishers whose magasines are sold by 
Respondent Union News often take up, for settlement, with the 
officials of Respondent American News, disputes involving the 
SlSSibitiSn of publications by the news-stands operated by 
r : Union News Both oral testimony and exhibits snow 

t+- lB clear that Respondent Union News is a mere agency and 
instrumentality of the parent organization. Respondent American 

£2?rfess* sir sras^a 

subsidiary. Respondent Union News. 

7 # Reppondents' Chief Competi tors 

The Respondents' principal competitors in the 0 P®^ l0 J ° f 

s&wS 1, 

approximately $950,000, and In 1958. 

r^UlSn.^^e^ many computer. located in drug 

stores, hotels and similar plaoes. 

Q, Interstate Commerce 

xBSHSTss ££££ 
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location into eight divisions. Each division is directed by a 
supervising manager, whoae principal duty is to oversee the 
operation of such new3-standa by checking Inventory, promoting 
sales and making a monthly report to the Respondent's home office 
in New York City. 


*♦51 


In addition, the publications and other products purchased 
by Respondent Union News for sale through its news-stands are 
shipped to said news-stands by suppliers who are, in many 
instances, located in states other than those in which the news¬ 
stands are located. In numerous instances Respondent Union News 
is billed for such publications and produots at its home office 
in New York City, by suppliers thereof who are located elsewhere 
than in the State of New York. The evidence clearly shows that 
the purchase and sale of Respondent's publications and other 
products involve the transaction of business between persons 
looated in divers states of the United States and in the District 
of Columbia. Accordingly, it must be oonoluded that Respondents 
are, in fact, engaged in commerce, as "oommerce is defined in 
the Federal Trade Commission Aot. 


9 . Seller-Customer Relationship 


The oharges in the complaint that Respondents have coerced 
their suppliers, including the publishers of magazines, pocket 
books and comic books, into making payments to them in connection 
with the sale of such publications, which payments Respondents 
knew or should have known were not made on proportionally equal 
terms to Respondents' competitors, require that we examine care¬ 
fully the business relationship between Respondents on tne one 
hand and their suppliers and publishers on the other. The eviden<| 
shows that the publishers of the various magazines and other 
publications distributed to the public by Respondents news-stand 
did not sell and deliver those publications directly to the 
Respondents, but employed two Intermediaries in the making of suc| 
sales and deliveries. First, each publishing company employed as! 
its agent a national distributor; and, second, the national 
distributor employed a local wholesale distributor, who delivered 
the publications to Respondents and their competitors. 


O 


One of suoh national distributors is Select Magazines, Inc., 
the stock of which is owned by six publishers, namely, McCall 
Corporation; Popular Science Publication, Inc.; The Reader s 
Digest Association, Inc.; Meredith Publishing Company; Street 
Smith Publication.; Inc.; and Time, too. Other dl8trl * 

buting companies performing similar functions for various^ 
publishing companies are the Curtis Circulation Compaq, £°P£lar 
publications, Ino., and Kablt> News Company. 'Phs contraetual 

arrangements between these distributors and the publishers they 
serve provide, in general, as follows* 
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1 that the national distributor shall make all the 46a 
necessary arrangements for tho distribution of eac 
publisher's publications; 

2 thal the national distributor shall sell the 
publican ons of each publisher at a price fixed by such 

publisher; 

3 that! the national distributor is to reimburse each 

nuMi«h(«ri for all moneys oolleoted in connection with the 
Kli less a fee for the distributor*. 

services; 

4 that! the national distributor may extend credit to 
wholesale distributors, retailers, or other customers, 

5 that losses suffered by the national di ®^ributor 
from uncojLleotible debts are borne by the publisher, 

c that 1 2 the natienal distributor is to advise the 
nub 11 sheA as to the estimated number of copies of 
mncrazinesm^eded for distribution, to be used as a guide 
r“irM*er in dst.™ nu»b.r of cople. of 

their publications to oe dist*..buted, 

7 . that shipping charges on its publications are paid 
by each publisher; and 

8 that wholesalers and retailers are reimbursed by 
each publisher for the return of unsold oopies of l 
publications. 

Th. contracts bstween the national distributors and looal 
wholesale dlatrlbutora In various areas provide. In geneial, 

1 . the wholesalers shall sell to retailer, at prices 
fixed by the national distributor; 

2 . the wholesale distributors shall be limited to 
speoified areas; 

3 the*wholesale distributors thall distribute the 
various publications to retailers on a date specified 
by the national distributor; 

4 each wholesale distributor shall make periodic 
check-ups in accordance with a schedule to be provided 
by the national distributor; 

_ whAiaMia distributor shall receive ftill credit 

for unsold publications returned to the national distrlbu 
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6. each wholesale distributor ohall receive a commission 
for services performed. 
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Because of the above-described relationship, and particularly 
because the publishers retain control of all financial details 
affecting che sale of their publications to the Respondents, such 
as the price at which publications are to be sold, the terms and 
conditions of sale, and the granting of promotional payments and 
allowances, the national and local wholesale distributors must 
be regarded as mere instrumentalities of the publishers. 
Accordingly, the sale of magazines# pocket books and oomic books 
to Respondents and other retail distributors of suoh publications 
must be regarded as, in substance# a sale by said publishers to 
the Respondents. Because of this faot, the news-stand dealers, 
including Respondents# are customers of the publishers within the 
intent and meaning of §2(d) of the Clayton Act. 

10. Publishers Coerced by Respondents to Qrant Allowances 

i 

The evidence shows that both corporate Respondents, acting 
through their officials, have mads demands upon various publishers 
for special payments. Respondents call these special payments a 
"display promotional allowance"* and require the publishers to 
make such payments as a condition to the continued display and 
sale of their publications by Respondents on their news-stands. 

Por example, a letter dated November 20, 1957# from Time, Inc. 
to Mr. Herbert Frilen, an offioial of Respondent American News, 
confirms the arrangement for the payment of such an allowance. 

This letter, it should be observed, is addressed to an official 
of the parent corporation. Respondent American News, rather than 
to an official of the subsidiary corporation. Respondent Union 
News. It states in part as follows: 

"This will confirm the agreement made in your office on 
November l8th for Time, Life, Sports Illustrated and 
Fortune on stands operated by the Union News Company. 

In a letter dated June 1, 1956# Mr. Orunewald, vice president 
of Respondent Union News Company, wrote to Mr. Milton Oorbulen of 
Modern Photography, stating in part as follows: 

"Effective with the next issues and thereafter, it will 
be neoessary for us to reoeive a saleu rebate on the 
basis of 10*6 of the retail price for all publications 
handled by the Union News Company operations. 

Mr. Oorbulen replied to the aforesaid letter, in part, as 
follows: 

•* 

"I assume that if this new rate is unaeoeptable tous, 
our magazines would not bo distributed on your outlets. 

In view of this situation we have no recourse out .to 


€\ — #> 
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say yes. In acceptinc this stiff rebate I believe it 48 

is only fair to expect the best possible oervice from 
the Union News Company in the way of sales and displays 
....service that heretofore has been far from good. 

On March 1, 1957, Mr. Grunewald wrote Popular Publications 
in part as follows: 

"We ask that you acknowledge the receipt of this letter 
[the February 11th letter) and, not having heard from 
you, we wish to reconfirm the fact that we will start 
billing you at the new promotional allowance rebate as 
stated in our letter." 

By the above statements and others similar thereto, the 
Respondents have made dear, in unilateral demands upon various 
publishers, that suoh publishers must pay promotional allowances 
at a rate determined, not by them, but by the Respondents. Prom 
the evidence in the record we must conclude that the Respondents 
have Induced and coerced various publishers of magazines, pap 
back or comic fcooks, directly or through the national dis.ributor, 
to grant them promotional payments or allowances as compensation 
or in consideration for services or 4 b y or 

through Respondents in connection with the handling, sale or 
offering for sale of publications sold to Respondents by such 

publishers. 

. 11. amount of Payments 

The record shows that during 1957 Respondents received from 
various publishers approximately $700,000 as compensation or in 
consideration for promotional displays on their ill- 

connection with the sale of the publications of said publishers, 

including the followings 
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>roxlmatel! 

54,900 
51,000 
21,000 
19,000 , 
15,000 


From 

Curtis Publishing Company; 

The Hearst Corporation; 

Fawoett Publications, Inc.; 
MacFadden Publications, Inc.; and 
Esquire, Ino. 


o 


In 1958 Respondents received approximately $890,000 of such 
promotional payments from various publishers. 

12. Discrimination in Allowances Known to Respondents 

As we have previously shown, the promotional allowances paid 
to the Respondents by various publishers were demanded by 
Respondents and individually negotiated by them. ld 

evidence shows that the amounts of the promotional allowances paid 
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to the Respondents were dctcrmlned^at^leact^ln^Beveral^lnstances. ^ 

unilaterally »y ^iore madeupon publishers for the payment , 

after coerclve demands wera m^^^ a P l0W *; nccs< Both testimony and 

of such unilaterally eswo x rials were informed by a 

exhibits that^he promotional allowances 

number of publishers' o:ffici;als bhat^ne p^ th# varloua 

demanded by Respondents wc .to ResDondents' competitors, 
publishing companies were paying c ^ 0 XdS Shit ?he prSmotional 
V/e are compelled, thereiore, n»«nondents by various publishers, 

payments.or allowances pai p t r ibutor8, were not offered 

or^therwlse'made^avallable on proportlonally^oqual^terms^to^all^ . 

that r Respondents°had^een U Informed by She publishers of that fact. 

»• L n iSS ! « M " Ci ' 


Not only are the Ha.pond. nt. the £^ 0 ^°” 

in the United States in the nu® leadership over their 

periodicals sold, but thei «5 0 reasinK during the period of time 
competitors has been aml their competitors frequently bid 

here involved. Respondents and™®** JJJJ^JoogtJLon. ^ oome 
or otherwise compete for the ^ Blight. For example, in 1956 

instances, the*dif the statler Hotel chain approximately 
Respondents offered to p y earned through the news-stands 

15-1/2# of the gross sales to be earned 0Feratlng m 

in its hotels, while ^^annroximately 1^< of such prospective 
those locations, were awarded the Statler concessions, 

gross sales. Respondents ™J£™ a Corpor ation lost to Respondents 
Likewise, in 1956 the ABC Vend ng^^^^p^ ^ the Boston subway 
the franchise to opowt* obta inad 9 * concessions for news¬ 

stands’ formerly 7 occupled°by their competitors. . 

The evidence • h0 "®< -^'’."news-stand ls 8 emall, and that the 
profit from the allowances or payments reoelved by a 

. difference In P'“S t i?“i-S^SS*Sine Aether he will succeed 
news-stand operator wj 1 * effect of Respondents' receipt 

or fail. We oonclude that the eriec^ ox w roaJor factor in 

of unlawful promotional \>«roentagesof their gross 

enabling Respondent. ^ “^ ^^tanTlooatlonB, frequently from 

Srir P oS»£t 0 lS£ # rS. U ^.r.by to .oqul^^ b i ; 0 8 r.« t ^-^ 0 

demand e prpgreselvely*hlgher W promotlonal allowance, from publisher. 

thereby completing a vlclou. circle. 


14. Attej 


flaerelon ot Clear Manufacturers 


paymen'tro^Uoi.^'a.' 1 ^ $%*&£?& Sf^SuSStlon. 
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Thev attempted likewise to induce and coerce certain oigar 
manufacturers to grant such payments. In 1955, Mr. Grunewald 
Sf Respondent American News requested a display allowance for 
Respondent Union News from Mr. Morton G. Myers, 

President of General Cigar Company. Concerning thia request, 
Mr. Myers testified aB follows* 


50a 


"Q. What did you tell Mr. Grunewald? 


•'A. 


I told Mr. Grunewald that our company couldn't give 
any display allowance because we don't give a display 
allowance to any of our customers. I also told him 
that we would be in violation of law if we did. 


Mr Mvers further testified that for about a year thereafter. 

Respondents did not buy cigars from the pany ‘ ' 

This evidence, which was not controverted, Justifies the . 

conclusion that Respondents were attempting to coerce the Oener 
Cigar Company into paying the allowance demanded, but in this 
Instance did not suooeed in so doing. 


15. Respondents 1 Defenses 


/ _ \ Bfl«nonder\t8 in their amended answer as well as in their 
examination of witnesses and in their proposed findings as to the 
ftltts have endeavored to Justify the various promotional payments 

ofmagaztnee^paperbaoksand cSmto books have baenandare now in a 

nawn Rt-and dealers are required to resell those publications. 

Respondents further oontend that because of as 10 !* 

unlawful conspiracy, they have been and are Justified, as ® 
defensive measure, in demanding discounts and allowances fr 

the various publishers. 


pO 


.i.hm.vh it is a faot that the publishing oompanles have fixed 
_ *“bough it is a raot wav ^ t publications. Respondents 

?no in °e? e ai. , >46 U.S. Ill, «WTl951). tnlT supreme court st.Ud 
tKis principle as follows* 


"If petitioner and other* were «»!»? o f 

the antitrust law*, they oould be *Hg?*bw the 

appropriate proceedings brought against them by tb 
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Government or by injured private persons. The alleged 51a 
illegal conduct of petitioner, however, could not legalize 
the unlawful combination by respondents nor immunize them 
against liability to those they injured." 

Plainly Respondents' defense that violation of the Sherman 
Act renders legal violation of the Clayton Act is without merit. 

(b) As a second defense. Respondents have shown that the 
publications they sell are also sold by the publishing companies 
through subscriptions at prices lower than the n^w*-stand prices, 
which are the cover prloes on the magazines. Respondents argue 
that as a result of such fact, the publishers are in actual 
competition with the news-stand dealers. Respondents further 
contend that because of such competition. Respondents are 
Justified in seeking to meet such competition by securing 
promotional allowances from the publishing companies. 

• In considering this contention, we must remember that the 
gravamen of the complaint is the inducing of allowances by the 
Respondents from the publishers, to the prejudice of Respondents' 
news-stand competitors. The fact that a publisher is also, 
through its subscription sales* a competitor does not alter the 
fact that the inducement of a preferential allowance is a 
violation of law. Accordingly, Respondents' seoond defense is 
also without merit. 

Conclusions 

1. The allowances which were paid by suppliers of magazines, 
pocket books, paperback and cotnlo books to Respondents, and which 
were not offered on proportionally equal terms to all the sup¬ 
pliers' other customers competing with Respondents, were paid, 

as alleged in the complaint, in violation of $ 2 (d) s >f the 
Clayton Act. 

2. Respondents' acts in inducing their suppliers of 
magazines, pocket books, paperback and comic books to pay some¬ 
thing of value as compensation or in consideration for services 
or facilities furnished by or through Respondents in connection 
with the processing, handling, sale or offering for sale of said 
products, when they knew, or should have known, that such com¬ 
pensation was not affirmatively offered or otherwise made 
available on proportionally equal terms to all other of their 
suppliers' customers competing with Respondents in the distri¬ 
bution of such products, were and are an unfair method of 
competition in commeroe, and oonstltute therefore, as alleged 

in the complaint, a violation of $5 of the Federal Trade 
Commission Aot. 

3 . Respondents' attempts to induoe and ooeroe certain cigar 
manufacturers to make preferential payments to Respondents as 
promotional allowanced for the display and sale through Respondent^ 
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news-stands of certain tobacco products were an unfair method of 
competition in commerce, and constitute therefore, as alleged in 52 a 
the complaint, a violation of §3 of the Federal Trade Commission * 
Aot. 

The Commission has Jurisdiction over the Respondents, 

/O and over their said acts and practices, 

I , 

* 5 . This proceeding is in the publio Interest. 

* 

t Accordingly, 

.* IT IS ORDERED that Respondents The American News Company 

and The Union News Company, corporations, their officers, employees, 
agents or representatives, direotly or through any corporate or 

y 

other device, in or in connection with the purchase of products 
in oommerce, .as "oommeroe" is defined in -he Federal Trade 
Commission Act, for resale on news-stands operated by Respondents, 
including magazines, pooket books, paperbaok and comic books, 
newspapers, cigars, candy, toys and sundry items, do forthwith 

■ 

oease nnd desist fromi 



1. Attempting to induce or induoing, by any means, any 
of their suppliers to pay anything of value to or for the 
benefit of Respondents as compensation or in consideration 
for any servioes or facilities furnished by or through 
Respondents in connection with the processing, handling, sale 
or offering for sale of any product, when Respondents know, 
or should have known, that the compensation or conrideration 
requested or demanded has not been and is not being affirma¬ 
tively offered or otherwise made available on proportionall: 
equal terms to all other of said suppliers' customers oompetin 
with Respondents in the distribution of suob product, 

2. Receiving anything of value from any of their 
suppliers as compensation or in consideration for any 





• • • 


services or facilities furnished by or through Respondents 

in connection with the processing, handling, sale or 

offering for sale of any product, when Respondents know, * 

O or should have known, that such compensation or consideration v 

• w 

i 

has not been and is not being affirmatively offered or 

» 

• *■ otherwise made available on proportionally equal terms 

» 

~ to all other customers of said suppliers competing with 

’ Respondents in the distribution of suoh produot. 


m, 





Abner B. Lipscomb, 
Hearing Examiner. 


May 26, i 960 . 
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EXHIBIT B - FINAL ORDER AND OPINION OF THE COMMISSION 

UNITED STATES OP AMERICA 
BEFORE FEDERAL TRADE COMMISSION . 

COMMISSIONERS: 

Earl W. Kintner, Chairman 
Robert T. Secrest 
Sigurd Anderson 
William C. Kern 
Edward K. Mills, Jr. 


DOCKET 7396 


FINAL ORDER 

This matter having been heard by the Commission 
upon the respondents' appeal from the Initial decision 
of the hearing examiner and upon briefs filed In support 
of and In opposition to the appeal; and the Commission 
having rendered its decision denying in part and 
granting in part the appeal and having determined, for 
reasons stated in the accompanying opinion, that the 
initial decision should be modified: 

IT IS ORDERED that the initial decision of the 
hearing examiner be, and it hereby is. modified by 
striking therefrom finding 14 headed "Attempted Coercion 
of Cigar Manufacturers" and paragraph numbered 3 under 
the heading Conclusions"; and by substituting the 
following order for the order therein contained: 

"IT IS ORDERED that the respondents. The 
American News Company and Tne Union News Company, 
corporations, their officers, employees, agents 
or representatives, directly or through any 
corporate or other device, in or in connection 
with the purchase in commerce, as 'commerce* is 
defined in the Federal Trade Commission Act, 
of products for resale on newsstands operated 
by respondents, do forthwith cease and desist 
from: 


In thr. Matter of 

AMERICAN NEWS COMPANY, 
THE UNION NEWS COMPANY, 
corporations. 
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"Inducing, receiving or contracting 
for the receipt of anything of value 
from any of their suppliers as com¬ 
pensation or in consideration for 
services or facilities furnished by 
or through respondents in connection with 
the processing, handling, sale or offering 
for sale of products purchased from any 
of their suppliers, when respondents 
know or should know that such compensa¬ 
tion or consideration is not affirmatively 
offered or otherwise made available by 
such suppliers on proportionally equal 
terms to all of their other customers 
. competing with respondents in the sale and 
distribution of such suppliers' products." 

IT IS FURTHER ORDERED that the initial decision, as 
so modified, be, and it hereby is, adopted as the decision 
of the Commission. 

IT IS FURTHER ORDERED that the respondents shall, 
within sixty (60) days after service upon them of this 
order, file with the Commission a report, in writing, 
setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 

By the Commission, Commissioner Mills not parti¬ 
cipating for the reason he did not hear oral af&ument. 



Secretary. 


ISSUED: January 10, 1961 
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BEFORE FEDERAL TRADE COMMISSION 


56 a 




COMMISSIONERS: 


Earl W. Klntner, Chairman 
Robert T. Secrest 
Sigurd Anderson - 
William C. Kern 
Edward K. Mills, Jr. 


In the Matter of 

AMERICAN NEWS COMPANY, 
THE UNION NEWS COMPANY, 
corporations. 


DOCKET 7396 


By Secrest, Commissioner: 

The complaint In this matter charges that respondents 
have engaged In unfair methods of competition In violation 
of Section 5 of the Federal Trade Commission Act. Para¬ 
graph Four alleges that respondents have knowingly 
Induced or coerced many of their suppliers to make 
discriminatory payments or allowances to them as con¬ 
sideration for services or facilities furnished by 
respondents In connection with the handling or sale of 
the suppliers' goods. Therefore, In effect, the complaint 
charges that respondents knowingly Induced their suppliers 
to violate subsection (d) of Section 2 of the amended 
Clayton Act. 

Paragraph Four, containing the principal charge of 
the complaint. Is couched in general tezms. Paragraph 
Five sets out "examples" of the specific types of unlawful 
conduct sought to be reached. The first "example" 
alleges the inducement and receipt by respondents of 
substantial sums of money from named magazine and book 
publishers during 1957. The second "example" does not 
appear to us to be exemplary of the principal charge 
made In Paragraph Four, but constitutes what must be 
considered a separate and distinct oharge. This 


i 


t 
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"example" deals with respondents' alleged attempts to 
knowingly Induce certain cigar manufacturers to grant 
them discriminatory payments which, If granted, would 
place such suppliers in violation of subsection (d) of 
Section 2 of the amended Clayton Act. The record indicates 
that this alleged activity was presented, defended and 
argued as a separate violation and not as a part of the 
general "inducing and receiving" charge of Paragraph Four, 
in spite of the inexact language describing it as an 
"example" of the general charge. - 

After hearings, the hearing examiner filed an initial 
decision in which he concluded that respondents had 
committed two distinct violations. He issued a two-part 
order to cease and desist, one part enjoining respondents 
from knowingly attempting to induce or inducing discrimina¬ 
tory payments, and the second part prohibiting the actual 
receipt of such payments. It is from this order that respond¬ 
ents have appealed. 

Respondent, The Union News Company, is a corporation 
wholly owned by respondent, The American News Company. 

Union is the largest retail newsstand operator in the country. 

In April 1958, Union operated approximately 930 newsstands 
located, for the most part, in airports, railroad or subway 
stations and hotels. Its sales through these newsstands for 
the year 1958 were approximately $23,940,000. Of this amount 
a substantial portion, $5,280,000, was accounted for by the 
sale of magazines. The remainder was principally accounted 
for by sales of newspapers, tobacco products, candy, books 
and toys. Union also operates more than 300 restaurants 
or snack bars and approximately 200 gift, book or tobacco 
shops. 

Respondent, The American News Company (erroneously 
named in the complaint American News Company), completely 
dominates and controls its wholly owned subsidiary, Union. 

Its president, secretary and treasurer hold the same positions 
in Union, and the directors of American, for the most part, 
serve as directors of Union. The two corporations have the 
same address. American appears to consider Union as one of 
its integral parts, for its 1958 annual report to stockholders 
refers to Union as a "division" and to Union's activities as 
the acts of "your company." But more important than these 
considerations is the substantial evidence that officers of 
American, some of whom hold no official position with Union, 
actively participate in the management and conduct of the affairs 
of Union. In fact, much of the very activity with which this 
matter is concerned was conducted by the officers of American. We 
feel that these facts are more than adequate to satisfy even the 
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criterion of complete control applied in the National 
Load t! caae and conclude that American is responsible 
for and does control the activities of its subsidiary 
Union. 


Respondents contend that Union, with respect to its 
dealings in magazines in the several states (excluding the 
District of Columbia) is not engaged in interstate commerce.2/ 
Respondents concede that the wholesalers who supply Union ~ 
receive their supplies of magazines in interstate commerce, 
but urge that the handling of these shipments by the 
wholesalers interrupts the flow of commerce and, therefore, 
that the subsequent deliveries by the wholesalers to Union 
were Intrastate transactions. It would appear that the 
wholesalers break up the magazine shipments they receive 
into separate bundles containing a specified number of 
copies and deliver these bundles to each of their retailers, 
including the Union stands. 


Three distinct grounds impel the rejection of respondents' 
contention. First, activities within the District of 
Columbia are in themselves sufficient to vest the Commission 
with Jurisdiction over respondents. 15 U.S.C. 8 44 (1958). 
Second, the warehousing and trans-shipment operations of 
the wholesalers are not of a character sufficient to halt 
the flow of commerce. Holland Furnace Co. v. Federal Trade 

Cw.l M lon, 26B r.2 l l 20317th L'ir. 1»59>, cert , denied. - 

3BT ~U7o 7932 (1960) and cases cited therein; Standard Oil Co 

3* £ e< f? ral T f,^ e . CoimiBeion - 340 U.S. 231 (193171—g e e" Staffo rd 
v * Wallace , U.a. 495 (1922). Third, Section 5 of tEe-* 


1/ National Lead Com pany v. Federal Trade Commission. 227 
352 H U B S b, 419 9 (1957) Cir ‘ 195bT »" ?ev ' d - on other grounds, 

2/ In support of their contention respondents cite East Ohio Gas 
£2* y - Tax Commission , 283 U.S. 465 (1931); Lawson v T Woodmere. 

JL'i* i4 ^ (4th . Ci r- 1954); Brosius v. Pepsi CoTaToTT 
T53 F.2d 99 (3rd Cir. 1946); and Ewing-Von Allmen Dairy Co. v. 

C Ice Cream Co ., 109 F. 898 (TO L'ir. 1940).—TS e H baslc 
issue inthese cases is whether a business operating within a 
single state is engaged in interstate commerce solely because 
of the purchase in commerce of raw materials used in the 
Intrastate manufacture and sale of finished products. The issue 
now before us is materially different. It is noteworthy that 
In the Holland Furnace case the Court of Appeals for the 

!;i*S!?__ 1 « cul ^,! peclflcall y distinguished the Lawson. Brosius 
and Ewing-Von AXlaeu cases. 269 F.2d at 210-211.- - 
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Federal Trade Commission Act in term applies to "unfair 
methods of competition in commerce, and unfair or deceptive 
acts or practices in commerce." 15 U.S.C. S 45 (1958). 

Thus, the relevant Jurisdictional issue is whether the 
practices subjected to challenge were employed in commerce, 
and not whether all operations of the entity employing the 
methods, acts or practices were performed in interstate 
commerce. 3/ The record in this case fully supports a 
finding tHat the practices challenged in the complaint were 
used "in commerce." 

As noted above Union's plea of lack of commerce is 
confined to its dealings in magazines. It denies further 
that it is the customer of the out-of-state magazine 
publishers who made or authorized the payments to Union. 
Quite obviously, a finding for respondents on this point 
would defeat the complaint on more than Jurisdictional 
grounds since it is an essential element of the alleged 
violation that Union is, in fact, a "customer" of the 
suppliers from which it induced payments. This is so since 
the complaint charges that respondents Induced their 
suppliers to violate subsection (d) of Section 2 of the 
amended Clayton Act, which prohibits discriminatory payments 
" * * * to or for the benefit of a customer * * *." Thus, 
the complaint must fail if Union is not the "customer" 
of the magazine suppliers. 


3/ Federal Trade Commission v. Cement Institute, 333 U.S. 
F83(l94»J; Standard Container Manufacturing Association , 
Inc. , et al .~v. federal Trade Commission, 119 F.2d 262 
(5th Cir. 1941); Chamber of Commerce of^Slnneapolis v. 
Federal Trade Commission , 13 F.2d 873 (8th Clr. 1922). 

!>ee also our interlocutory decision in S. Klein Department 
Stores, Inc. (D. 7891, November 18, 196UJ which is directed 
solely to the nature of Jurisdiction conferred by Section 5 
of the Federal Trade Commission Act. 
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For the Boat part, leading aagazine publishers 
distribute their publications through national dis¬ 
tributors vhich redistribute to wholesalers who, in 
turn, distribute to retailers. These arrangements are 
generally on an exclusive basis, that is, the publisher 
uses only one national distributor to handle its 
magazines in the entire country, and wholesalers are 
granted exclusive rights within defined territories. 


In certain cases the national distributor is owned 
by the publishers. For example, Select Magazines, Inc., 
which distributes the publications of McCall Corporation, 
Popular Science Publications, Inc., The Reader's Digest 
Association, Inc., Meredith Publishing Company, Street « 
Smith Publications, Inc., and Time, Inc., is owned in 
equal parts by these publishers. The Curtis Publishing 
Company distributes its magazines through its wholly 
owned subsidiary, Curtis Circulation Company. Both 
Select Magazines, Inc., and Curtis Circulation Company 
distribute additional important magazines not published 
by their owners. 

Kable Mews Company is an important independent 
national distributor distributing the magazines, pocket- 
books and comic books of approximately fifty publishers. 
Some publishers, such as Popular Publications, Inc., do 
not employ national distributors but distribute directly 
to wholesalers. 


In every instance the agreements between the publishers 
and national distributors specify the prices which are 
to be charged by the national distributor to the local 
wholesaler and by the local wholesaler to the retailer. 
Credits granted to wholesalers and retailers for unsold 
magazines are borne by the publishers. The publishers 
fix the date when new issues of magazines will be dis¬ 
tributed to retailers and the dates when unsold copies 
are picked up for credit. Neither the national 
distributor nor the local wholesaler has any control 
over the prices, terms and conditions of >»1« 
retailers of the magazines they handle. These details 
are all determined by the publisher. 
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Respondents, tboas*Ives, apparently recognize the 
lack of authority of the local wholesaler, for all of * 
their requests for payments or allowances were made to 
the publishers, either directly or through a national 
distributer. Zf made through a national distributor, 

It was understood that approval and payment of the 
requested allow,\nee would come from the publisher. 

In this situation we are not disposed to apply 
legal principles of the law of sales, contracts or 
agency to determine whether a cuetomereseller relation¬ 
ship exists betwssn Union and the' publishers. Where, 
as here, the seller fixes the prices, terms and conditions 
of sale and negotiates directly with a retailer, the / 

relationship betvten them Is that of customer-seller, 
Irrespective of ;le fact that the goods, In their transit 
from seller *e easterner, pass through the hands of 
wholesalers. As we have stated: 

"A retailer is none the less a purchaser 
because he buys indirectly if, as here, the 
manufacturer dwals with him directly In promoting 
the vale of id » products and exercises control 
o/er the te?.ms upon which he buys." 4/ 

In none of the cases where a court has failed to find 
a seller-customer relationship has there been a showing 
of both price control and direct dealings. V 

Thus, we conclude that Union is in fact the customer 
of the publishers which supply It with magazines. We 
hold also that there la a continuous and uninterrupted 
flew or stream of commerce from the publishers to 
Union's newsstands. Tho acts of respondents in 
soliciting and receiving payments or allowances from such 
suppliers were performed within said stream and were acts 
In "commerce" as that term is defined in the Federal Trade 
Commission Act. 


4/ In the matter of y^fi vft-Phenlx Cheese , 25 F.T.C. 537, 

T£46. See also glig ».5e1 ;h Arden, Inc . v7 Federal Trade 
Commission , 156 lii?. i2d Cir. 1946). 

5/ See e.g., Klein v. The Lionel Corp. , 138 F. Supp. 560 CD. Del. 
T956), appeal denied 237 F.!id i> t3d Clr. 1956); Balm fc 
Blank, Inc. v. Phllco Corp., 14li F. Supp. 541 (I.d.s.y. 

1957;; Skinner v. United States £t«*#l Corp., 233 F. 2d 762 
(5th CirTTUOT).--- 


V 
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Respondents do lot deny that they Induced and 
received payments o 1 substantial sums from publishers. 

In the year 1958* mon: ^s received from this source totaled 
approximately $690,000. The manner In which these 
payments were lnduoed represents a classic example of the 
misuse of the economic power possessed by large buyers. 

Por the most part, respondents did not bargain with or 
request payments from publisher suppliers but merely 
Informed them that as of a certain date the publisher must 
make payments to Union at a rate specified by Union. A 
typical letter demanding payments reads In part: 

Effective with the regular publications 
that go on sale after March 1,. 1957* the pro¬ 
motional allowance rebate will be as follows: 


2 / for a 15/ publication 
3/ " "20/ 
s : : 25/ 

5/ " " 35/ 

8 / " " 50 / 

10 / " " 75 / 


n 

n 

11 

n 

n 



If the publisher refused to accede to the demands 
of respondents, its publications were dropped from all 
Union stands. For example, the circulation manager of 
Popular Mechanics refused respondents' demands In a 
letter which said In part: 


"To us your demand is exorbitant and sur¬ 
prising. The allowance you are asking cannot 
be Justified on a quantity basis Inasmuch as 
the Union Mews Company stands have never made 
the sales for us that the management of American 
News regularly Implied." 

In a reply letter the vice president of Union in¬ 
formed this publisher: 

"We are receivin'* a rebate of 6 / per 
copy on all 35 / publ: nations and we cannot 
give you a cheaper rebate than any of the 
other publishers. Therefore, It will be 
necessary to discontinue handling this publi¬ 
cation at our newsstands." 
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Respondents claim (1) that the payments they Induced 
and received were price adjustments and not allowances 
for services rendered in connection with the publishers' 
magazines; (2) that they did not have knowledge that 
the payments were higher than those received by other 
retailers; (3) that the payments were induced in defense 
against the unlawfully fixed prices of the publishers; 
and (4) that even if proven in all respects, their acts 
did not violate Section 5 of the Federal Trade Commission 
Act. 

In respondents' contention that the payments were 
price reductions and not promotional allowances, we find 
little merit. While it is true that in some cases 
respondents did not specifically agree to perform any 
services as consideration for the monies received, in other 
Instances they did contract to afford publishers preferred 
display positions on Union newsstands. In many of their 
letters of solicitation respondents' officials refer 
to the payments requested as "promotional allowances." 

The fact that respondents did not render promotional 
services to the full measure of the monies received, if 
anything, compounds the unfairness of their acts. 6/ 

We are not persuaded that respondents lacked knowledge 
that the payments induced and received were not afforded 
to competing retailers on proportionally equal terms. 

The record shows that not one retailer competing with 
Union received a payment or allowance from a publisher 
at a rate proportionally equal to that received by Union. 
There is direct evidence that publishers informed 
respondents of their regular promotional allowance rates 
which were considerably lower than the rates demanded and 
received by respondents. A buyer who induces a seller to 
depart from his customary pattern of allowances and grant a 
promotional payment two or three times greater than 
previously paid does so at his peril unless possessed of 


6/ The Senate Committee reporting on Section 2(d) said: 

"Such an allowance becomes unjust when the service is 
not rendered as agreed and paid for, or when, if rendered, 
the payment is grossly in excess of its value, or when, 
in any case the customer is deriving from it equal benefit 
to his own business and is thus enabled to shift to his 
vendor substantial portions of his own advertising cost, 
while his smaller competitor, unable to command such 
allowances, cannot do so." S. Rep. No. 1502, 74th Cong., 
2d Sess., p. 7, (1936). 
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particular knowledge that the seller has granted like 
concessions to others similarly situated. 

One of respondents' principal contentions in oral 
argument was that their demands on publishers were made 
defensively to offset the effnets of an Illegal vertical 
price fixing conspiracy which constricted respondents' 
magazine profit margin. The logical answer to this 
contention is that if such a conspiracy did exist it is 
no defense for respondents to engage in further unlawful 
activity in an attempt to offset or nullify the alleged 
trade restraining activities of the publishers. This 
principle as announced by the Supreme Court in the Kiefer- 
Stewart 7/ case is to the effect that: 

"* * * If petitioner and others were guilty 
of infractions of the antitrust laws, they 
could be held responsible in appropriate 
proceedings brought against them by the Govern¬ 
ment oz by injured private persons. The alleged 
illegal conduct oi petitioner, however, could 
not legalize the unlawful combination by respondents 
nor immunize them against liability to those 
they injured. * * *" 

Obviously, respondents had legal processes available through 
which they could have challenged the alleged illegal actions 
of the publishers and the substitution of their actions for 
these legally established processes in no way immunizes them 
from proceedings by this Commission. Also, respondents 
apparently have overlooked the fact that the brunt and impact 
of their acts fall primarily on innocent third parties, and 
we would indeed be remiss to allow such act? to continue. 

For the most part, newsstands are operated upon the 
premises of others under a lease granted by the owner of 
the premises. There is active competition for these 
locations between respondents and other operators of 
newsstands. Generally, when a location becomes available, 
the owner of the premises requests bids from newsstand 
operators and, of course, the operator able to bid the 
highest rental is allotted the location. Thus, it can 
be readily seen that the respondents' successful induce¬ 
ment of large payments from publishers greatly enhances 
their ability to outbid their competitors. 


7/ Kiefer-Stewart Co. v. Joseph I. Seagram A Sons. Inc., 


? 
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Unlpn's great size in comparison with ita newsstand 
operator competitors places it in a position of near 
dominance in the field. 8/ Profit margins realized from 
the operation of newsstands are very small and the total 
newsstand sales of magazines has shown a substantial 
decline over the past ten years. On these facts it is 
patently obvious that to allow respondents to continue 
receiving large sums not received by their competitors 
would inevitably lead to the demise of the competitors 
and the attainment of a monopoly by respondents. This 
is too dear a price to pay as consideration for the 
doubtful benefits to be realized from a lalssez fair© 
approach to unlawful activity allegedly pursued Tor The 
purpose of combatting the alleged unlawful activity of 
others. 

There remains for consideration respondents' con¬ 
tention that the knowing inducemen t and receipt of 
discriminatory promotional allowances is conduct outside 
the purview of the Federal Trade Commission Act. They 
argue that Congress by not including a sanction of such 
conduct in the Robinson-Patmah Act must have intended 
to withhold it from condemnation. This same argument 
was made in the Grand Union 9/ case, and since respondents' 
presentation of it contains nothing new, our opinion in 
that matter is dispositive of the issue. 

The hearing examiner found, among other things, 
that respondents' unsuccessful attempts to induce dis¬ 
criminatory payments from suppliers are in themselves 
unfair methods of competition. There is little dis¬ 
agreement on the facts, 'ihe record evidence Indicates 


8/ In 1958 Union operated 930 newsstands. At approximately 
The same period its principal competitors were: 

ABC Vending Corp.-—- --57 newsstands 

Commuter News Co.,. Inc.-——16 newsstands 

Schermerhorn Cigar Stores, Inc.-16 newsstands 

Faber, Inc.--——————35 newsstands 

9/ The Grand Union Company, Docket 6973, August 12, 1960. 
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that two large cigar manufacturer* initiated a series of 
conferences for the purpose of requesting improved displays 
for their brands of olgars. 10/ Respondent^ thereafter 
proposed that certain allowances be accorded them for 
promotional purposes, which request was refused, with 
both of the cigar companies advising that they did not 
accord promotional allowances to any of their customers 
for displav purposes. Thereafter respondents dis¬ 
continued or greatly curtailed their purchases of cigars 
from these companies. 


A request for a promotional allowance does not 
necessarily constitute an Inducement of a violation 
of Section 2(d). Respondents point out, quite correctly, 
we think, that the cigar manufacturers could have lawfully 
complied with their requests by simultaneously granting 
an allowance on proportionally equal terms to other 
retailers competing with Union. Union did not specify 
that the requested allowance must be granted to it alone. 
Thus, unless it can be Inferred from the record facts 
that respondent, were requesting preferred or discriminatory 
treatment, this charge of the complaint must fail. In 


10/ An official of one of the cigar companies testifying in 
support of the complaint described a typical meeting with 
Union as follows: 

"A We also at that conference talked about the 
display and sale of our brands. Mr. Van Brunt said, 

'You know, Mr. Rynn, we get paid for display on our 
stands.' I said, 'Well, there is an exception to every 
rule. Our cigars ’are very good sellers. Perhaps you 
would like to give us a little break on the display.• 

"He said, 'We will be glad to, if you pay for the 
display the same as the other manufacturers are doing.* 

I said, 'Do you mean to tell me, Mr. Van Brunt, that 
every cigar that is on display you are getting paid for? 

"His answer was, 'Yes, we are.' I said, 'Mr. Van 
Brunt, we cannot pay you for the display on our cigars. 
It is against company policy. Even if we wanted to, it 
is against company policy. We do not allow any display 
allowance to any chain or any of our distributors.' 

"He said, 'Well, I guess things will have to stand 
the way they are.• That was about the end of the 
discussion." 
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our view tha facta In evidence do not aupport counsel 
supporting tha complaint's contention that raspondants 
wara aaaklng to induce a violation of Section 3(d). Va 
do not, therefore, reach tha issue of whether an atteapt 
to induce preferred or discriminatory allowances or 
treatment would violate Section 6 of the Federal Trade 
Commission Act, but are confining our holdings here to 
the pleadings and the evidential facts of record. 

Accordingly we are granting respondents' appeal to this 
extent and that part of the hearing examiner's Initial 
decision and proposed order dealing with and prohibiting 
reapondenta from attempting to induce discriminatory 
payments from their suppliers will be stricken. Va feel 
that the public Interest will be adequately served by 
an order prohibiting respondents from actually receiving 
discriminatory allowances from their suppliers, including 
cigar manufacturers. 

From our examination of the record wa conclude that 
reapondenta were accorded a fair hearing. An appropriate 
order to cease and desist, amended to conform with this 
opinion, will issue. 

Commissioner Mills did not partioipate in the decision • 
herein for the reason ha did not hear oral argument* 

i 

January 10, 1961 
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FVHIAIT C - FINAL DECREE OF THE UNITED STATES COfcRT nrortycn 
EX OF Upmlsfor the secono circuit RE “™ ra 

OTTTED 6XVTE3 COURT OF A1T3AL3 APR 3 C j 9 B 2 • '* 

FOR EES CROONS CIRCUIT UKUXR DM$ * 



sous ooMPwnr# 


f fUW o 

Fa&tlonore# 


kLuononi n r> v. 

:■ • ■*': ‘ Mkfl *85T. V : i ;£'T 

>* *3| V . t' 1 .‘i /&v 

> ;■ v „ r»w %m 


federal ®A» OOMI3SXOS, 

r. > Qar 


-- ■ Wiww aa*—i-' / y.: :-y yy j-jif 

row, bbcbb mddcttibo a®. « mumfe®. « woto *”» £■“*<' #| 

ORBUI p CEAS2 ASS S13XST 4 ; *• | *' ».V t M $ 

, 'y ; * V*.* s ’ < 

„ ft ^n n ny q* {felon Bovs Company, corparationo, 

Bw» American Oo^W March 14, 1961, h P*- . ♦ ' 

potttionero bo»oln, haidna filo^l ^ pnd dooiot Uoued against 

Ution to revlcv «id TP^Corinlaaica, respondent bcve- . 

then on January 10# 19 &1# b y ^ . »•*_ jitter of American *.evs Cota- 
in. in n pwceedtaa 1 * "_*S^rg. 7396 ”, ond o eopy of 

pony, B\o Union tevn respondent! end respondent having 

acid petition having been /ficStn tranocript of tlio entiro 

thereafter ^^ttcT£virg boon board by this Court 

record in cold proceeding) ond »• ^ this Court having 

on brlofo end oral ar&mottton Octchor W, J-W 
rendered its decision on February T# 19«> _ 

ttado Ooanloaloa bo# tnA it hereby • # 

^0 and dooist bo# and it boreby $ t 

"XT X3 Sei^ l omccr3? , crSoycoB» 

and Tbo Union W *n Ocafenj ,^my corporate or other 

•flMto «f rofirceontatiws, d^t^or^ouen £* c(xmcrc9f ^ •coaacrco* 

devioo, in or of produota for rocolo 

U tho Feder al *» forthwith coaoend dooUt 

on novaetanaa opvzm " 


, S** ...... 

I •— * "R o o ol vlnfl. oaf Indocl 

WC V«- • •?,. rooolpt of, murthinj 
p V no oonpoaso tio n or ii 

f *im#i eorvlooo or f 

J _A, 


# 

» cr inducing and receiving# or i rral^ ^ 

1 * anything of value from any oftheir ^ 

i^Tortn oonoidcration for ' l 

... a. —t» 


.Vi’ i.’. .> 


11 ^ fV*. r. 
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their suppliers, when respondents know or should ■ 
know that ouch ccrapcneation or consideration is 
not affirmatively offered or otherwioo nods avail* J 
by uueh ouppllcro on proportionally equal *■' • 

terms to oil their other customers ceqpetlna ' 

with rospondento in the solo nod distribution 
of such suppliers' products." vT .• §: * 

• * *< ’ i . "} * 

u xs FURTHER ORDERED, ADJUDGED ADS tassm that tho order to cease 
and desist os hereby modified, be, and it horoby io, affirmed, and that 
petitioners bo, and they hereby ore, ooosanded forthwith to obey said \ 
order and to comply therewith) and r« • v • 4 . * fi 

• ' • 1 *£. •. s. ; ■ f 

ADJUDGED ADD Tmum that within ninety r 


IT 10 FURTHES ORDEIED,- - 

(90) days after tho entry of this doeroo petitioners shall fU* vlth Ife 
p&Loral arodo Ooanloalon a report in writing, oettlns forth in dotoll t* 
manner end form in vhleh they hove complied with said order to ooaae atft 
desist as hereby modified, affirmed end enforced. . , ^ •> 7J \ ^ 

Without prejudice to the ricJit of the Halted States, as provided ii 
Section 5(1) of the Federal Breda Oonmdoeion'Aet, to prosecute suits to 
recover civil penalties for violation of the oforesaiderdcr to ccaeo ci 
deslot, hereby modified, affiruod ahd enforced, this C°yyt, ^^ta ine 
diction of this osuso to sntcr such further orders herein from ti me to 
M may became neeossary effectively 1» enforce compliance in every 
reopeot with lte decree and to prevent oueeione thereof. , 4 . 
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EXHIBIT D - HOOIFIED ORDLR TO CEASE ANO 0E|1ST OF THE * 
FEDERAL TRADE COMMISSION /v\ 

UNITED STATES OF AMERICA l » , 

BEFORE FEDERAL TRADE ^COMMISS^ON,^* 


MITED STATES OF AMERICA bj , 

E FEDERAL TRADE^COMMISSION ,,,.^ 

■ , < V- ‘k ? 

- < ■ -- :i 


•IT 

m 

TO* . 

■ J 
• •;$ 


‘COMMISSIONERS: 


o 


Paul Rand Dixon, -- i • ‘.v » Aer 

Philip Elman •■*'.» * * 4 * tV \ 

Everetts MacIntyre . , . } ■, I *V ■ 

John B. BelUy - ,V* •* 

E, .... . • Jf ■ > L • " i,f ' 

V* •• • ■ »■ -4 •' .3 ‘1 


v* / -r* *<n.**.- . < ; :> 1 & 

M ; \ *| \? - 

ri, Chairman • v '. , ' .4 gJ£ $%m$ 
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In the Matter of , . . <r DOCK® NO. 7396 * r 

AMEBICAN NEWS COMPANY and THE ) 'V , .1 

UNION NEWS COMPANY • . , .7* . 1 '•( . 

____• ' .-U 

u . I « • * / . "r . . . 


<> \) 
t f * 


MnnTBTgn ORDER TO CEASE AND DESIST 


... 1: 




„ Jsr^ r w«6EBf32£l v", 
SSSRSSSC-^hasa. ■ y 
§ gS£ 3 ffi 3 S^£S&~. ,: v 

petition for certiorari fllea ty responaente, 

NOW. THKBEPOBE. IT IS HEN** CJBW^JhBt the^fore.aW 

order to oeaae and deoree of the Court of Appeals, 

accordance with* the said final deoree oi Tine u T , 

to read as follows* , 

IT IS ORDERED that the respondents, 

AmeriSn NeSs Company and The Union Hews Company, . 

corporations, their J J, * ©^"through any corporate • 

55 XJT^rSA 0 ^ tl cUe r .«trth. purohM. 


>*l V ■ It 1, 


— ( T.«r* . • — ( T r,«« •' 
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A. .» 


in commerce, as "commerce" is defined in the Federal 
T?aSe CommlBDlon A«t, of products for resale on 
newsstands operated by respondents, do forthwith 
cease and desist from: 

• « »* W , } 

Receiving, or inducing and receiving, or 
contracting for the receipt of, anything of 
SalurfroS any of their sSppliers as compen¬ 
sation or in oonsideratiort, for display or 
promotional services or facilities .furnished 
by or through respondents in connectionwit. 
the processing, handling, sale, or 
for sale of products purchased J^orn any of 
their suppliers, when reapondents know or 
should know that such compensation or con¬ 
sideration is not affirmative!* offered or 
otherwise made available bysuohsupplierson 
proportionally equal terms to all «jeir other 

customers competing with reB P°^*j;i? e 2£, th 
sale and distribution of euch suppliers 

products. 


€> 


. • i • 

By the Commission. 


, t 
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Joseph Jr* Shea, 
Secretary.. 


•• .. ' . 

ISSUED: .April 13, 1964 
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DECISION OF TYLER, O.J. DATEO JULY 30, 1971 


United States of America 


Ancorp National Services, Inc, 


70 Civ. 5770 


July 7,0, 1971 

2:15 r.K. 

New York, N.Y, 


BEFORE: HON. HAROLD R. TYLER, JP., D.J. 


******** 


APPEARANCE S: 

FOR THK PLAINTIFF: 

ALAN 13, MORRISON, Assistant U.S. Attorney. 

FOR THE DEFENDANT: 

Eugene Frederick Roth, Esq. 

***** «*««'« 

DECISION OF THE COURT 
THE COURT: Well, now, here is my ruling: 

I am going to deny your mot ion, as frankly antici¬ 
pated, because I feel that under the present statutory 
set-up that the commencement of this suit followed strictly 
the procedures permitted by Section 56 of Title 18 of the 
U.S. Code. and that there is nothing in Section 45 -L of the 
statute that dlml3hes or defeats that conclusion. 

Therefore, it seems to me that Mr. Morrison is 

clearly right, that your argument really reduces itself to 
% 

this naked proposition: that we should go back to the days 


SOUTMF NN DISTRICT COI'RT RFFORTCRS. U.S. courthouse 
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before the law waa revised to road ac It now doe:., moat 
particularly In those two statutory sections. 

Furthermore, there is absolutely no serious 
statutory problem, nor is there any serious due process 
problem because the question of the penalties, if, to what 
extent they are to be litigated at all, are to be litigated 
in the United States District Court, I am at a loss to see 
any statutory or constitutional problem or infirmity whatso¬ 
ever . 

Det me conclude that I disagree mo3t respectfully 
with your reading of Judge Caleb Wright's quoted language 
at page 4 of Ancorp's brief. It is, it seems to me, the 
clearest kind of dictum. 

And I am also inclined to agree with Mr. Morrison 
that It is apparently a misconception of the entire statu¬ 
tory framework. I can only assume that he wa3 thinking of 
something different when he wrote tnat sentence or, to put 
it another way, it to me totally ignores the full thrust 
of the provisions of Section 56, and it is precisely on the 
basis of Section 56 that the Commission certified thl3 case 
to the Attorney General and then the Attorney General, as 

the statute requires under Section 56, directed that this 

« 

suit be filed to assess and collec penalties. 

Therefore, the motion to dismiss this case 


southern district count reporters. u.s courthouse 
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as prematurely brought is denied and the other branch or 
alternative branch of this motion to stay the motion 

pending further proceedings before the Federal Trade Com¬ 
mission la also denied. 

Now, with all due respect, Mr. Roth, I am con¬ 
strained to ueny your application for an interlocutory 
appeal under the provisions of 1292 of Title 28 because, 
first of all, I do not think there is a substantial issue 
on appeal; and second of all, I am at a loss to see how an 
appeal on this issue would in any way expedite the conclusion 
of this litigation, which I must assume is substantial in 
the views of your client as well as of the United States. 

So I am in the unhappy personal position cf having 
to tell you that I deny all branches of relief requested by 
your client here today. 


MiUlMi NN oiSTKicr r.f.uiiT NCPonrti.5. u.s. couhtmousl 

IOLI-Y f-CrtlARt*. ML* VOf«K. N.Y. CO 7 4f^0 
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PLAINTIFF'S INTERROGATORIES AND REQUEST FOR DOCUMENTS 7 c. Hi 

(Filed November 15, 1971) 
tT|RID STATES DISTRICT COURT 

sootmum district or rev tovr 


UVTTVD STATES OT AMERICA, 


Flilallff, 
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this set lee. The teeners hereto shovM lee Me til 

lef nose ties hsess uy to Che tote of the wl f test low thereof. 

The ton ntefeetoet”, ee veto hereto, shell 
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<’>•» ofmi affirmative actioni 

• , <**» 

took to ditrr ilr ■? wtn rhcr sold ocwepaper pvtliik ** 
offering env -»r-r*v?w*!*t* to other camera nr TiTitni 

J» ^lt«» f*»|x ct t*' cacti nauopaper mm! fe 
mmm* to lat«arro>?au». y ?, **1 « **;; tin ysor* l*f* to 
1H9, tociueive, « Lata ; 

- Al • ^ t>ric<* laid by dofondont pur copy 

of tin felly ond s.joo*> «mt woui. #od wdidoos of the oooopopor; 

f. ta*# "on*** price” printed an the first 

Pfe »f ooeb copy of the felly nod fefe or eoek-cod 

cd ltl co c Of thO KOOMfic; 

c. fee price dsfeofeot C l a ri si tbo ptolU 
fat oak oopy of tla felly cod toefey or nea t en d editions 
of fee oMpopor. If there wore cap cMogsi la coy of the 
prlooo feli| coy <»f fee yeere, stoto ttao feme otaoo cook 
v teepee Isfew b^dcklw. fere own differences io 

Pttas to llffemk diet* iuuUw oreea, the eesosr tc this 
Itatonofetory chon id leoHci c too r opossted tofeeaetloo sitti 
roepoet go oil mmk career, ptoe o peoerol geeprephto deeerlp 
tlon of too different areas.. 
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• generrl geographic deecrlptlon of the different area*. 

5. State tha effective date* of all v^i 
Increases paid by defendant to it* neweefeend employee* durU« 
tba years 1959 to 1H9, Inclusive. 

9. If, totaaaa 1959 end 1999, lacluelve, 
defaadaat'a aaweataad ap lnyw ware on a trike, state tha 
defeat during ddak defaadaat'a news s t a n d s ware eleaed aa a 
retail .thereof* 


Taw are hereby r aw l a d ad that, paraaaat to 
dale 29(e)(2) ef the Moral ftuleo of Clw&l Procedure, you 

facagolat laterregetorlee if you aheuld obtain Information 
ftrow eh lab yew weald knew that a prior rtoptnta ana Internet 
"ben nnde, er from idilth yea weald know that the prior 
reopenoa, alfehewgh a trim at when node, la no l aa ger true and 

4 



Taw era hereby e wgw eetad to p r edate, at 19:00 
o'clock, A.M., on the 15th day of Beeeaher, 1971, In team 
519, tti i tad ttatea Court Me a t a , PC ley Ogeore, Bow Tank, Bow 
Took, the fal l o wi n g deownoato, or year eopiee t h ereof. In 
the owent that the original a are not la year po s too o lorn or 


plaintiff* 
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A. All contract* or agreanent* referred 
to In raaponaa to Intarrogatory 1. 

B. All note*, letter*, isanoranda or 
othar writing* deeeriblng or tatting forth tha tana* of tba 
contract* or agreemnta, whether oral or written, rafarrad 
to in raaponaa to Intarrogatory 1, 

C. All — ae randa, latter*, not a* or 
othar writing* prepared by or at tha behaat of Horria 
Straaaaaa, batmen 1939 and 1969, inclusive, relating to 
rabataa, price allowancaa or cmpauaatlon for aervlcea paid 
to defendant by newapapor publlabera. 

D. All nanoranda, latter*, note* or 
othar writing* prepared by or at tha bahaat of Her b ert 
Frlelen, between 1939 and 1969, inclualva, relating to rebates, 
price allowances or conpeneatlon for aervlcea paid to 
defendant by newspaper publlahara. 

I. All computation*, note*, docunant* and 
othar writing* prepared by Vinca Klneo relating to tha aale 
of now*paper* before and after tha abrogation of the price 
allowance agreem en t of 1969, including but net United to 
the natter* aa to Which Mr. V. A. MeCullough teatifled during 
a deposition conducted on Auguat 17, 1971 an page* 46 through 
40 thereof. 

F. All leaaea cowering defendant'* 


• • 
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DEFENDANT'S AMENDED ANSWERS TO INTERROGATORIES 
(Filed April 17, 1972) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NE A YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 

-against- 

ANCORP NATIONAL SERVICES, INC., 

Defendant. 


70 Civ. 5770 HRT 


AMENDED 
ANSWERS TO 
INTERROGATORIES 


pi ' upuunu g u uy me \- i « 

date of March 2, 1972), states on Information and belief, (the 

paragraph numbers below refer to paragraph numbers of the plain- 
tiff'8 interrogatories). j 

1. The defendant entered Into certain arrangements 

with newspapers for price allowances by way of credits and pay- 
ments. i 

2. A. The names of the newspapers (1959 through 1969) 

are: j 

New York Tines ("Times") 

New York Daily News (Daily News ) 

New York Post ( Post ) j 

Wall Street Journal 
El Tiempo 

Newark Star Ledger 
New York Amsterdam News 
New York Column 
Harrisburgh Patriot 

B. Certain of the amounts and credits are set forth 
on Exhibits 1 and 2 annexed hereto; detail, a. to certain other 
.urns credited or paid prior to or during the dates specified on 
Exhibits 1 end 2 are not presently available and will be supplied 

It at a later date. 











The credits or payments were made by the Times, Post g 
and Daily News to compensate for maintainance of prices in out- 
of-town locations and with consideration for the unique costs and 
status of the defendant including, among other things, hours of 
operation and other special costs connected with the unique re¬ 
quirements of defendant's operations, these being price allow¬ 
ances notwithstanding any other designations which at any time 
may have been attached thereto at the instance of the publica¬ 
tions or otherwise. 

The defendant issued requests to its suppliers as set 
forth in a letter dated October.24, 1962 (Exhibit 3 ) and instruc¬ 
tions to executives dated March 8, 1963 (Exhibit 3(a)) and it was 
not feasible for the defendant to take further steps with respect 
thereto nor was the same necessary in view of the unique status 
of the defendant and its reliance on the direct or implied repre¬ 
sentations by the newspapers that the payments were legal and non- 


discriminatory in the circumstances. 

3. A.and B. The prices paid by the defendant per copy, 
exclusive of the credits and payments referred to above, for 
daily and Sunday or weekend editions and the cover prices there¬ 
of are set forth on Exhibit 4 attached hereto (per 100 copies). 

C. The defendant charged the cover price for such 
newspapers except that there may have been some isolated instances 
contrary to established policy of the defendant and subject to 
possible changes near the end of 1969 for out-of-town papers. 

4. Annual sales by copies for the Times, Daily News 
and Post are set forth on Exhibit 4(a) hereto. 

5. The effective dates of all wage increases paid by 




the defendant to its newsstand employees during the period 1959 
through 1969 are set forth on Exhibit 5 attached hereto. 
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6. The dates during which the defendant's newsstands 
were closed as a result of strikes are as follows: 

(a) During the period from January 2, i960 to 
January 14, i960, the unions having Jurisdiction over the news¬ 
stands enumerated in 5(a) and (b) of Exhibit 5 were on strike. 

(b) During the period January through March 1963. 

(c) During the period from January 20, 1969 to 
March 28, 1969, the unions having Jurisdiction over the newsstands 
enumerated in 5(a) of Exhibit 5 were on strike. 

Dated: New York, New York 
April , 1972 


EUGENE FREDERICK ROTH, ESQ., 
Attorney for Defendant 
230 Park Avenue 
New York, New York 10017 
(212) 686-8030 


TO: WHITNEY NORTH SEYMOUR, JR., 

United States Attorney for the 
Southern District of New York 
United States Court House 
Foley Square 
New York, New York 
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VINCENT MINEO, being duly sworn, deposes and says; 

That he is the Chief Clerk of the Bookkeeping Division 
of Ancorp National Services, Inc., the defendant in the above 
entitled action; that he has read the foregoing answers and 
knows the contents thereof; that the same is true to his own 
knowledge, except as to the matters therein stated to be alleged 
on information and belief, and that as to those matter he believes 
it to be true. 


Vincent Mineo 

Sworn to before me this 
day of April, 1972 . 

Notary Public " 
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EXHIBIT 3 - LETTER DATED OCTOBER 24, 1962 FROM AMERICAN 

NEWS CO. 

* "COVERING A CONTINENT" 


Jlzq, Awmxzi ijz&3 

131 VARICK STREET, NEW YORK 13. N. Y. 


k>F tMt 
ksiocNT 


October 24, 1962 


Gentlemen: 

We ere sure that you are aware that we have at all times sought to 
treat our suppliers as equitably as possible In accordance with legal 
requirements and with consideration for the necessary minimum require¬ 
ments for the operation of our business. 

We are sure that you are aware of the special character of our news¬ 
stand operations and the conditions which ve oust meet in order to be 
able to continue in business to provide the kind of service we are 
under obligation to offer, with some expectation of profit In the 
interests of our many stockholders to whom we owe a duty as a publicly 

held company. 

We would like to take this occasion to mention particularly that any 
discounts, rebates or promotional allowances for services or facilities 
which you may offer to us should be offered to all of your newsstan 
customers on proportionally equal terms where they are In competition 
with our stands. We ask that you bear this In mind particularly an 
promptly apprise us of any instance in which this may not be applicable. 

We will assume that any offers to grant us any such discounts, rebates 
or allowances will constitute a representation by you to us that they 
a-e equal or proportionally equal to those offered to newsstands which 
are competing with us; and that this will apply to the continuance In 
the future of any such payments to us. 

We suggest that If you have any questions regarding this situation you 
communicate with your own counsel or with the Federal Trade Commission 
to obtain their views. 

We trust that we may be of service to you on a mutually profitable basis 
and in compliance with our legal requirements. 

sincerely- ^ /? 


' Herbert Frllen 

EXECUTIVE VICE PRESIDENT 


'•TTTtT'r 1 
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EXHIBIT 3 - LETTER DATED OCTOBER 24, 1962 FROM AMERICAN 

NEWS CO. 

1 “COVERING A CONTINENT" 
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Aaati&sxi rJcm 'Sxsqxa&f 


INC. 


13 1 V 


ARICK STREET. NEW YORK 13. N. V. 


' * 
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(OF Thf 
SIOCNT 


October 24* 1962 

Gentlemen: 

Ve are sure that you are aware that we have at all times sought to 
treat our suppliers os equitably as possible In accordance with leg 
requirements and with consideration for the necessary minimum require¬ 
ments for the operation of our business. 

We are sure that you are aware of the special character of our news¬ 
stand operations and the conditions which we must meet In order to be 
to contlnuo In busies to provide tbe kind of •«*}«»•*« 
under obligation to offer, with some expectation of profit in 
interests of our many stockholders to whom we owe a duty as a publicly 

held company. 

We would like to take this occasion to mention particularly that any 
discounts rebates or promotional allowances for services or facilities 
whic^you'may offer to'us should be offered to all of your newsstand 
customers on proportionally equal terms where they are in competition 
with our stands. We ask that you bear this In mind partlcuiariy a 
promptly apprise us of any instance in which this may not be applicable. 

We will assume that any offers to grant us any such discounts’ 
or allowances will constitute a representation by you to us that they 
are equal or proportionally equal to those offered to newsstands which 
are competing with us; and that this will apply to the continuance In 
the future of any such payments to us. 

We suggest that If you have any questions regarding this situation you 
with your own count.1 or vlth th« F.d.r.l Tr.do Coorois.lon 

to obtain their views. 

We trust that ve may be of service to you on a mutually profitable basis 
and in compliance with our legal requirements. 


/Sincerely* ry 

tNzJkJ 

' Herbert Frllen 

EXECUTIVE VICE THUS I DETIT 


V , 'MTf'T'T’ 
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' 'kj* “COVERING A CONTINENT'* • 

EXHIBIT 3A - LETTER DATED MARCH 8, 1^63 FROM AMERICAN NEWS 88a 

7kt Amerrium Mum C&ntpawf . 

i 

131 VARICK STREET, NEW YORK 13, N. Y. 

• i , 

i 

March 8th, 1963 


TO ALL OFFICERS AND EXECUTIVES 
OF THE AMERICAN NEWS COMPANY AND 
THE UNION NEWS COMPANY: 

The following la the language of a Ceaae and Deslat Order 
Issued against us by the Federal Trade Commission as modified, affirmed, 
and enforced by the United States Court of Appeals for the Second Circuit: 

"IT IS ORDERED that the respondents, The American News 
Company and The Union News Company, corporations, their 
officers, employees, agents or representatives, directly or 
through any corporate or other device, In or in connection 
with the purchase in commerce, as 'commerce' is defined In 
the Federal Trade Commission Act, of products for resale on 
newsstands operated by respondents, do forthwith cease and 
desist from: 

"Receiving, or Inducing and receiving, or con¬ 
tracting for the receipt of, anything of value 
from any of their suppliers as compensate or 
In consideration for display or promotional 
services or facilities furnished by or through 
respondents in connection with the processing, 
handling, sale, or offering for sale of products 
purchased from any of thir suppliers, when 
respondents know or should know that such com¬ 
pensate or consideration Is not affirmatively 
offered or otherwise made available by such 
suppliers on proportionally equal terms to all 
their other customers competing with respondents 
In the sale and distribution of such suppliers' 
products." 


) 


rVTJTDTm 
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TO ALL OFFICERS AND BXBCir*IVES 
Page 2 



All Officers and Executives must familiarize themselves with 
the substance and Import of this order and mat report promptly any 
information from any source whatsoever which might indicate the exist¬ 
ence of a present violation or the danger of a potential violation of 
the above order with respect to any contracts, programs, plans, or 
agreements to which The American News Company or The Union News Company 
is a party, r 7 



HG/g 
cc: 


Mr. Herbert Frllen, Executive Vice President 
Mr, Morris Strassman, Executive Vice President 
Mr, Nathan Kellerman, Vice President 
Mr. John A. Murphy, Vice President 
Mr. S.J.Van Brunt, Vice President 

Mr. William J, Bliss, Secretary and General Attorney 

Mr. M.J. Kllfeather, Treasurer 

Mr, Joseph M. Christie, Assistant We President 

Mr. Robert C, Dennis, Assistant Vice President 

Mr. Ralph Florea, Assistant Vice President 

Mr, William A. McCollough. Assistant Vice Presidnt 

Mr. James R. Farley, Assistant Secretary 

Mr. Joseph P. Kiernan, Assistant Secretary 

Mr. Henry H, Spire, Assistant Secretary 

Miss Mildred L. Morrison, Assistant Treasurer 


) 
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- EXHIBIT AA - SUMMARY OF*.COPIES PURCHASED 

-i_0 V-tnJA. AU* _y_:_ 4 ._I_ 
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EXHIBIT 5 - EFFECTIVE DATES OF WAGE INCREASES 
5. Effective dntca of all v.ipe Increase* paid by defendant 
to lta newsstand employees during the years 1959 to 1969 . 
inclusive: 

(a) Newsstand* In Pennsylvania Terminal, Crand Central 
Terminal, Lor-.r. Island Railroad, LaCuardia Airport, 

John F. Kennedy Airport and various hotels In Hew York 
City: 


January 15, 

1960 

mmm 

7bc per hour 

July IS, 1961 

mmm 

8 3/4c per hour for Clerks 
6i;c per hour for Agents 

January 16, 

1963 

— 

5c per hour 

January 16, 

1964 

••on 

5c per hour 

January 16, 

1965 

mm m 

3 3/4c per hour 

January 16, 

1966 

— - 

5c per hour 

January 16, 

1967 

••• 

5c per hour 

January 16, 

1968 

••• 

3 3/4c per hour 

January 16, 

1969 

••• 

12%c per hour for Clerks 
7$c per hour for Agents 


(b) , Newsstands in New York Subway System: 


January 15, 1960 


7hc per hour 

July 15, 1961 


8 3/4c per hour for Clerk 
6fcc per hour for Agents 

April 1, 1963 

mmm 

5c per hour 

April 1, 1964 

mmm 

5c per hour 

April 1, 1965 

mmm 

5c per hour 

May 1, 1966 

mmm 

5c per hour 

May 1, 1967 

mmm 

5c per hour 

May 1, 1968 

mmm 

3 3/4c per hour 

May 1, 1969 

mmm 

7%c per hour 

(c) Newsstands in 
Boston, Mess.: 

South 

Station and Logan Airport, 

November 1, 1960 

••• 

3 3/4c per hour 

May 1, 1961 

mm m 

5c per hour 

May 1, 1962 


3 3/4c per hour 

November 1, 1963 


7%c per hour 

November 1, 1964 

... 

5c per hour 

January 11, 1966 

— 

5c per hour 

September 10, 1966 

— 

5c per hour 

July 15, 1967 

— 

5c per hour 

April 15, 1968 

... 

5c per hour 

June 28, 1969 

mmm 

12%c per hour 

(d) Newsstands in 

North 

Station, Boston, Masa.: 

July 1, 1967 


10c per hour 

January 13, 1960 

— 

10c per hour* 

June 29, 1968 

mmm 

Sc per houi 

June 28, 1969 

mm m 

5c per hour 


(e) Newsstands in Boston, Massachusetts Transit Authority 


System: 

October 29, 

1960 


3 3/4c per hour 

May 1, 1962 


... 

2%c per hour 

November 2, 

1963 

mmm 

2^c per hour 

May 2, 1964 


mmm 

2$c per hour 

October 31, 

1964 

mmm 

2^c per hour 

November 1, 

1965 

mmm 

5c per hour 

November 1, 

1966 

mmm 

5c per hour 

November 4, 

1967 

mmm 

5c per hour 

November 2, 

1963 

mmm 

7-jC per hour 

Nov> n.hcr 1, 

1969 

rnmm 

12*.c per hour 
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l. 

(f) Newsstands In PennsyIvnnia Terminal, Newark, New Jersey 

and various newsstand* at rail road stations in New Jersey: 

Hay i, I960 — 

5c pvr hour 

November 1, 1961 * — 

2\,C » r: hour 

Septc.-.ber 1, 1965 — 

6ic per hour 

Septcr.ber 1, 1966 — 

6\,C pwr hour 

Scptca.ber 1, 1968 — 

5c pe» hour 

September 1, 1969 •-* 

5c per hour 

(g) Various newsstands 

In hotels In San Francisco, California: 

August 1, 1961 —* 

August 1, 1962 

10c ncr hour — - 

7^C per hour . 

August 1, 1963 

7-Vc per hour 

August 1, 1964 

10c per hour 

August 1, 1965 “*■ 

7^c per hour 

August 1, 1966 

7^C per hour 

August 1, 1967 —- 

10c per hour 

August 1, 1963 

10c p-'t' hour 

August 1, 1969 --- 

12\c per hour 

(h) East Side Airlines 

Terminal Newsstand. New York City: 

January 1, 1960 

5c per hour 

March 1, 1961 

6fcc per hour 

ScptcuLer 1, 1962 ■**- 

2^C per hour 

September 1, 1963 

5c per hour 

September 1, 1964 — 

5e per hour 

September 1, 1965 

Sc per hour 

September 1, 1966 —- 

5c per hour 

September 1, 1967 --- 

5c per hour 

September 1, 1968 —- 

5c per hour 

September 1, 1969 — 

7^C per hour 

(1) Park Sheraton Hotel Newsstand, New York City: 

June 1, 1959 — 

8c per hour 

June 1, 1960 

7c per hour 

June 1, 1961 — 

7c per hour 

June 1, 1962 — 

7c per hour 

June 1, 1963 ■■■ 

7c per hour 

June 1, 1964 — 

7c per hour 

June 1, 1965 —- 

7c per hour 

June 1, 1966 — 

7c per hour 

June 1, 1967 ••• 

7c per hour 

June 1, 1968 ••• 

7c per hour 

December 1, 1968 — 

16c per hour 

| (J) Oakland International Airport Newsstand, Oakland, California: 

September 18, 1965 —- 

15c per hour 

March 19, 1966 --- 

10c per hour 

September 17, 1966 - 

10c per hour 

Scptcnber 16, 1967 — 

10c per hour 

September 20, 1969 - 

15c par hour 

September 19, 1970 - 

5c per hour 

(k) Newsstands In New 

York Port Authority Bus Terminal, New York City. 

May 1, 1969 

7\e per hour 

E (Also includca r.cwcctnndc NftParkdiestcr, Journal Square, 

| 33rd St. PATH, St 

George Kerry and South Ferry, N. Y. C.) 







(1) Newsstands in Market Street Stntion, Suburban Station, 
30th Street Station, North Philadelphia Stntion, 
Sheraton Hotel and Greyhound Terminal, Philadelphla, I* 


April 1, 1959 
April 1, I960 
September l, 1962 
April 1, 1963 
September 1, 1963 
April 1, 1966 
December 1, 1966 
September 1, 1965 
September 1, 1966 
September 2, 1967 


6c per hour 
6c per hour 
6c per hour 
3 2/3c per hour 
6c per hour 
5c per hour 
6c per hour 
6c per hour 
6c per hour 
12c per hour for 
7%C per hour for 
12c per hour for 
7^C per hour for 
1?.C per hour for 
7^C per hour for 


Agents 

Clerks 

Agents 

Clerks 

Agents 

Clerks 


August 31, 1963 
August 30th 1969 






PRE-TRIAL ORDER 

'jyr—, 2?! .J£M«d r ltarch 12, 1973) 

oi.Tr^T*’'* o? ,-*v y-fi* 


V.*'TCT • ,'7"AT" f CP i'~ ▼- * , 


°lalntiff. 


- v - 


A 'Coa? lATTonAr. sellers, r j., 

Cefondant. 


p ” ''-TPT *.L r-"7r-i 
70 Civ. 5770 Dan 


7 ^« attorney® for th# parties to thi® action 
harlnn appeared before th* Court at a pre-trial eoinference, 
pursuant to Rul® 16 of th* ?ed*r*l Pal*® of Clrll Procedure, 
th* following action vaa taken: 

1 • *»g*gg*Wt of t h* Pl eadlnr* 

) P lain t Iff ® Aacndaents: 

Paragraph 3 of th* Complaint Incorrectly set* forth 
th. language of th* order of th* *. leral Trad. Corwisaioa 
«flth r»*p*«t to th* Aaerloan «*v® Cowoany. aa th* defendant 
k*s known at th. tire (May 13, i 9 €t> th. ori.r becaoe final. 
The order Is correctly reproduced aa Exhibit A to the 
Co-plaint. Paragraph 3 G r the Comlalnt la h*r*by amended 
a® follows: th* Rioted nroeialons of the order are stricken 
and replaced by the correctly Tioted proet.ioo® of the order 
as it ameers at Exhibit A to the Comlalr.t. 

(*>) Ccfendonfn Vnen-t rents: 

Thi followlm phrase aonears at the «ni o' -.ra- 

Tmph.s :TC0“ n , • „„ , 

• • " l - ' ’ ’ o" th* ,Vs*r- _ 


0 ~ th* ;.< 2 *r *-»d 'r.a**- 


” ,ount ® f ’*««»' «<■*«». nwHttm. ani 

lr '” rr< "' b» f. >rw„t >.n rv.ion, ,->r 

the benefit o* th- * • e . 

• ; ® fnre »oln- rhrase lr e-.t : 

** t: *’ thr '‘“ rht.'M Trs-nvja is 1 --**•«. l-l.-rei wf 

re-lace'! he 3 ->er*od. 
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In the r-IOMTT! 1 paragraph of the '.mended Answer, 
on the second line from the top of the last pare, the words 
’the Post Co.- 1 are hereby deleted. The foregoing is embodied 
in the defendant's Second Amended Answer. 

(c) Defendant's Motion to Dismiss 
or f»tay the Actio n_ _ 

On July 30, 1971, the defendant moved before United 
States District Judge Harold Tyler, Jr., for an order dis¬ 
missing the complaint or, alternatively, staying the action 
pending an administrative hearing before the Federal Trade 
Commission. The defendant contended that the action was 
prematurely brought because the acts involved related to 
newspapers, which were not, the defendant alleged, the subject 
of the original FTC proceeding. The defendant also maintained 
that this civil penalty action could not be commenced before 
hearings were held before the Federal Trade Commission with 
respect to the scope of the order and the defendant's 
alleged non-compliance therewith. Following oral argument. 
Judge Tyler dictated a memorandum decision denying both 
branches of relief sought by the defendant. 

II. The parties arreed that the trial of this 
action should be based upon this order, uoon the pleadings as 
amended and the evidence presented at trial. 

III. The parties stipulated that the following 
facts are not in dispute in thi3 action, each narty reserving 
the right to object to the materiality of any such stipulated 
fact and to its relevancy to the issues: 

(a) Defendant, Nature o f its 
Organization and business 
a nd Qperat ion 3 in Co mmeree 

1. A majority of the shareholders agreed at the 


* 



A 


r 


Alt ' l a 
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1969, to chan-e the name of their company as of '’ay 1, 1969, 
to Ancorn National 9erv5.ce, Inc., the defendant in the 
present action. 

2. defendant Ancorn is a corporation orranized and 
doing business under the lav/s of the State of Delaware, with 
its principal office and place o r business located at 131 
Variclc Street, Mew York, Mew York. 

3. One of defendant’s operating divisions is the 

Union ’lews Division, which was formed after the merger with 
its wholly-owned subsidiary. The Union Mews Company, in 1959. 
During the period 1964-1969, The Union Mews Division operated 
a large number of newsstands, which were located orimarily at 
railroad, airport, bus and s”bway terminals, and in the lobbies j 
of major hotels and office buildings. Most of these stands j 

sell magazines, comic books, paper back books, candy, tobacco 
products and other ite»-.3 in addition to newspapers. 

4. A lar^e number of these newsstands ooerated in 
Mew York City, but thev were also located in other Darts of 

r Mew York State and in Alabama, California, Connecticut, 

District of Columbia, Florida, Ceorgia, Illinois, Indiana, 
Louisiana, Maryland, Massachusetts, '’ichi^an, Minnesota, 

North Carolina, Pennsylvania, Ohio, Rhode Island, South 
Carolina, Texas, Virginia, ‘ r est Virginia and ’ r lsconsin. 

I 

5. The sales and profits of the defendant from 
all its operations fro^ 1 0 5? to 1972 are reflected in its 
annual reports for those years , the det?.ils of which /ill 
be deferred until trial. 





6. The handlin'” and sale of newspapers, mamaaines, 
and other merchandise and products for resale or. Union Tews 
newsstands has generally been arranged at or throumh the 
defendant's main office. 

7. The actual distribution of newspapers to Union 
Mews outlets i3 done by the newspaper comanies directly 

and by wholesale distributors, such a3 Manhattan ‘lews, i'in^s 
County ‘Jews Co., V.'einbersr Mews Co., and May City Tews Co. 
in the Mew York Metropolitan area. In other parts of the 
United States, the Union Mews newsstands receive their Mew 
York Citv newspapers primarily from the local wholesaler. 

8. Locations for Union Mews newsstands are 
generally obtained by or under lease, and are frequently 
situated in high consumer traffic locations. A customary 
tern of leases between the defendant (as lessee) and the 
owners of railroad terminals, airports or other companies 

(as landlords) provides that the Union Mews company shall sell 
an enumerated list of products at its newsstands, usually 
including newspapers, magazines, paperback books, tobacco 
products and candies. The leases customarily contain other 
provisions settinr forth the obligations of the lessee as to 
the times and nature of operation of the stands. 

(b) Original Commission and .judicial 
review proceeding, and provisions 
o_f_final order to c ea3e and de3 l3t 

1. The original proceeding in thi 3 matter was 
instituted by the Commission's issuance of a conclaint on 
February 5. 1959, char'-inm respondents American Uew 3 and 
Union Mew3 with havin'” violated Section 5 of the Federal 
Trade Commission \ct by inducin'” and coercinr suppliers. 




'J.VMf* 

7 0 - "J * 0 o 


spsclfvlrv* only nu v * Ushers o° m?.<*asine3, nocket hook-, and 
comic books to nal'O pav-snfcs or to "rant allowances 13 
co-oensation for nerviees or facilities furnished In connec¬ 


tion with the sale of such suppliers• products on defendant's 

• • r ■ 

newsstands, when defen lants knew. or sho uld have known, 
that such payments were not belnr offered or made available 
on prooortlonallv equal terms to all customers of such 
suppliers who were in competition with the defendant. The 
specification in the complaint did not list newspapers. No 
charpe was directly or indirectly set forth with respect to 
newspapers and at the hearing before the examiner no evidence 
was presented rerardinm newspapers. Evidence was presented 
with respect to attemp tin g to induce allowances or rebates 
from ci-ar suppliers. 

2. At the conclusion of the hearing, the t'earina; 

Examiner rendered an initial decision and order dated *Tay 26, 

1^60. The Examiner's findings related solely to magazines, 

paperbacks, comic books and cirars. In Conclusion (2), the 

Hearlnr Examiner found that 

’ Respondents ' acts ir. in ucin.m their suooliers 
of namazir.es, pocket books, paperback and conic 
books to pay somethin 1 : of value as compensation 
or in consideration for services of facilities 
furnished bv or through Eesnonder.ts in connec¬ 
tion with the orocessinm, handlin'*, sale or 
offerin'; for sale of 3aid products, when they 
knew, or should have known, that such compen¬ 
sation was not affirmatively offered or other¬ 
wise male available on proportionally ecual terms 
to all other of their suppliers 1 cu.nto-er 3 
competin'* with ’esrond-nts in the distribution 
of such products , were and are .en unfair 
method of competition in cn~rerce, and consti¬ 
tute, there^o-e as alleaed in the cornlaint, 
a violation o'" "5 of t^e m-deral Trade Cc-mission 
t-.ct. 


The hearing examiner ordered the defendant to cease ar.i desist 
fro- receiving navments ln connection with the -ur-kase o:’ 
products * * * for resale on nows-3tand3 onerated hr n e3non..op.ts 


/ 
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Including magazines . ooekot book3, paeerbac.': and comic books, 
newspapers, clears, candv, tovs and sundry iters. ' 

3. In issuing its order tc cease and desist on 
January 10, 1061, the Commission modified the 'learinr 
rxaniner's initial decision by deleting the provisions dealing 
with the Attempted Coercion of Civar Manufacturers'' for 
failure of proof, and otherwise modified the product coverage 
provisions. 

^• fhe Commission's final order provided in part* 

» » i 


"...in connection with the purchase in com¬ 
merce ... of products for resale on newsstands 
operated by respondents, do forthwith cease and 
desist froT 

I 

“Inducing, receiving or contracting for the 
receipt of anything of value from any of 
their suppliers as compensation or in con¬ 
sideration for services or facilities furnished 
by or through respondents in connection with 
the processing, handling, 3 ale or offering 
for sale of products purchased from any of 
their suppliers, when respondents know or 
should know that such conpensation or con¬ 
sideration is not affirmatively offered or 
otherwise made available by such suppliers 
on proportionally ecual terra to all of their 
other customers competing with respondents 
in the sale and distribution of such products." 

The final order did not specify any particular products. The 
final order also used the words 'services or facilities fur¬ 
nished’, these bein'- the sane words used in the order of the 
bearing Zxaminer. 

5. On January 17, 19^1 conies of the Commission’s 
order were duly 3erved on respondents by registered mail., 
and on ’’arch 14, 19el, respondents filed a petition for review 
of the Commission's order in the Court of Anneals for the 
Second Circuit. 






r. c.- 


1C 

°* i« Court of loner. 13 entered Its dec!*'on nod- 
2r '’ as modified am.r-in • t ie cor-isslon orV- on 
■ 7 > 19o and 1 to ’’ini! " o 11 f■'In^ *«j 

Moil fled , Affirmin'- iri* rn fore In- 'Tier r, o Cease r*.rui n M{ , t 
on April 27. l'"n, 3 ^ ’.2.1 1CH (2ci dr. 1^2). -j,, roiin- 

catlon consisted of inducing tie -lor^z display or pronotion- 
al before the word3 services or facilities'’ In the Cor.nl 3- 

slon * 3 rln21 or - Qr '- ^-le court's decision, in parts, reads 
as follows: 


I T OC.c'’ED that the respondents, The 
American !ev/s Company, and The Union .'Jews 
Company, corporations, their officers, 
employees. a-ents, or representatives, 
directly or through any corporate or other 
device, In or in connection with the purchase 
In commerce, as ’commerce’ 13 defined In the 
i^ederal Trad® Oo^nisaion Act, of products for 
resale on newsstands operated by respondents, 
do forthwith cease and desist from: 

Receiving, or Inducing and receivin'?:, or con¬ 
tracting for the receipt of, anythin? of value 
from any of their suppliers as compensation or 
in consideration for display or promotional 
services or facilities furnished'by or throu«r,h 
respondents In connection with the processing, 
handling, sale, or offering for sale of pro-* 
ducts purchased from any of their suppliers, 
when respondents know or should know that such 
compensation or consideration is not affirmatively 
offered or otherwise made available by such 
suppliers on proportionally eoual terms to all 
their other customers comoetinm with respond¬ 
ents in the sale and distribution of such 
suppliers’ products. 


I? IS HP.TIS!: OTtDTI’.TD, ADJUDGED A!iD DECREED 

that tne order to cease and desist as hereby 
modified be, and it hereby is, affirmed, and 
t.iat petitioners be, and they hereby are 
commanded forthwith to obey said order and to 
connlv therewith: and 


A 


"Without pro! ud ice to the rlfht of the united 
States, a3 provided l.a Section 5(1) of the 
’"ederal Trade Comml joion \ct, to prosecute 
suits to recover civil penalties for violation 
of the aforesaid order to cease and desl 3 t. 
hereby nodi fir!, nf^lm-ed and enforced, this 
Court retains Jurisdiction of thi 3 cause to 
enter sweo further orders herein from ti to 
time as may become necessary effectively to 
enforce co’-il lance In every resoeet /1th Its 
decree and t.o prevent evasions thereof. 1 ' 





o n 


luza 


7. \ position for -.frit cf certiorari far Cuere-c 

- ourt — view of rial.: decision and decree o** the Court 0 e 
\areals for the f<w»nrvd ni»•»»»»<^ z-,^. ».,•».. ■>.- 

• ■• U-« J . X, i.vi , 

av respondents. 'he Cur re Court denied the retit ^ or. or. 

October 3. 10^2 (371 tt.~. ??:: (i«iC2)). 

*. As provided Section b(l) of the federal 
Trade Comission Act (13 tf.S.C. ft5(i)): 


if the order of the v.’omicslon la aodifled.. 
ny t:.e court of arreal3_. and If ... (2) the 
petition for certiorari ha3 been denied ... 
tnen the order of the remission rendered 
in accordance with the mandate of the court of 
appeals shall, becore final on the expiration 
► v t ^ 4 - rt7 dhyn from the tl^-e such order of 
the ^o. lsalon wan rendered, unless within 
auch thirty days either party has Instituted 
proceedings to have such order corrected 
so that it will accord with the nandate, in 
which event the order of the Comission shall 
becone ij.nal when so corrected. 


9. ;:o proceedinrs were Instituted for correcting 

the Cowadaslcn’s order to accord with the said final decree 
or rar.ua te of the Court or ipneals rodifyir.r and affirming 
the Comission’s order. An order to cease and desist in 
accord with the said Court of Appeals' decree wa 3 rendered 
or issued by the Comission on April 13, and beearse 

final by operation of law on May 13, 136ft. Cooles of the said 
final order were served ur>on the respondents by roistered 
mall on April 17. 1964. 

10. ’he final orcor to cease an ! desist has not at 
any tire strew -'.it 13, 1?«. t-sr -wdtfict or sot 

Mi i.ij ot oil tiros since such Cate been In full Tcrce anrj 
OffOCt . 

(e ) ::tyr vor’n' Tires 

1* ' rh * ’"’ ew Tor ’ " lri!i3 '7o. publishes, prints, dis¬ 
tributee and sells the \>w York- ’’’ires (hereafter the :: r ?s-\ 
i..he law York Tires Co. la a corporation or-?.niaed and 





existing under the lewj of the State o r .Vow v ork, and ha 3 its 
office and principal rlace of business at 2 2 r j heat ’!3rd 
Street. :'ew York, Tew York. 

2. distribution of the newspaper is done directlv 
by company trucks to retail newsstand dealers and ooerators in 
a United area on the vrest side of Tew York City, namely, an 
area Vest of Fifth •“'venue fron about 23rd Street to the 
southern tin of Manhattan Island. The nailin'- to nail sub¬ 
scribers and to sone distant national and foreign accounts is 
also directly handled bv the company. The remainder and 
major part of the Tew York Times circulation is done by whole¬ 
saler distributors, which obtain their papers directly from 
the plant at 229 West 43rd Street, fron deliveries by N.Y. 

Tines trucks to the plants of suburban wholesalers (within a 
fifty-mile radius cf Columbus Circle at 52th Street add': 3th 
Avenue in New York City), or from deliveries made by common 
carriers (train, bus, air) to transportation terminals located 
beyond the fifty-mile zone in other part3 of the United States. 
The Tew York Tines is distributed in virtually all major 
Eastern and United States Cities. 

3. In 195c. the Tew York Tines had a Sunday Edition 
circulation of over 1.400.000 copies and a weekday circulation 
of over 1 , 060,000 conies - the latter no:*e snecifically dis¬ 
tributed as follows: 

Mew York City '’ro-'er 430,000-440 ,000 

Mow Yor’' Suburban 350 ,000-375,390 

Country and International 245,000-230,000 

4. 7 or a number o r wears nrlor to l?6l the Tires 
made nrjce allowances to the defendant. Tn i 960 those price 
allowances were rou-hlv in the amount ox"' 024,000.00 cer year. 


The Tines wan billed bv the Union Tews Conn any and be‘-an payin'* 


Union -own Co-many ‘-2,000 oer month in January l$£l» and 
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of the navnento war. increased to * 2 . 507.20 nor r 'ort' , ' > . 

(■i) '.V' , v ork_ Hail*, M ews 

1. "’ho 're’.- v or’- D’ily ”ov» in .1 newsrmer pub¬ 
lished , distributed and sol! bv the Hews Syndicate Co., Tne. 
hereinafter referred to in The "ews, which his its o^ice ani 
principal place o r business at 220 Cast <42nd htre»t , hew York, 
Hew York, 'Hie Hews is a corporation organized and existing 
under the laws of the State o^ Mew York. It i 3 also a sub¬ 
sidiary of the Tribune Co., a corporation organized and 
existlnr under the laws o^ the State of Illinois. 

2. The Daily Hews is distributed to local, subur¬ 
ban and country newsstand dealers and onerator 3 in much the 
sare war as the hew v 0 rl: Tine 3 . The .Vew 3 does more direct 
distribution than the Times by coverinr Mew York's five 
borourhs and narts o r Hudson County, Mew Jersey and Lony 
Island. Daily Mews trucks also make direct deliveries to 
wholesalers located in sor» suburban areas and in aone coun¬ 
try areas, such as Albany, Hew York, and parts 0 * Connecticut 
and Pennsylvania, except for mail subscribers, which are 
directly handled by the Hews, the rest o° the country cir¬ 
culation is done by wholesaler distributors. 

?. In I 960 , over 2,100,000 conies of the Dally 
Mews were circulated daily and annroxirately 3 , 000,000 copies 
on Cur.Mav. A more specific allocation o'* the weekday cir¬ 
culation vnr. as follows: 


Mow York City kroner 
"ew York Ouburban 
Countv and International 


1 , 200 . 00 ? 
600,0CC 
300 ,'’O'! 


it. "eekday cl reelstlon for 106 p can also be 
broken, down Into 6.700 conies to mall subscribers: 200 ,oon 
copies to home deliver^ accounts ( 255,000 on fundav) , and the 
remainder to country and newsstand sales, '"he Tail-' Hews is 
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i ?. z ; r 1 n:: ! c 1 • n •t - a ’ 

‘•‘il'i - sl -v ‘i ~ osier.. 'ao**?.n tor*. its*’’;!* * 'Li-t 




: r orr* zri s-'y-'ral of* the:!- ;,■/» ■p.ior. 


Yew? o allots har.dli-- f*is news-s---. 

f'?' • '->!«'• "0.^5 

1. *h« fair 4 r alleat o' Jow York Ylt-r'.s t.vm* j 
ort^or daily r.ev»3-?"(?rs ir. fie >y ‘for’' ’'ont , which l- n.jLl- 
i=hed, distributed an.l sold bv :: 9 y v 3J .> p 33 t ; 0> j r nc . , 

t 

hereinafter referred to aa The 5 ost. This corooratton is 
orranized and existin'* un *.er the laws o«* the Ttato of :,*w York ! 
Ant maintains its main offi-o ar.d nrinciaal olace of business | 
at 7Z fast, street, Yew York, Yew York. 

2. Circulation and distribution of the n o 3 t is 
similar to that o-evioujly Iiscu3sed for the few York Tires 

J 

and The ews. Deliveries are -ode directly by the r ost trucks j 
to independent and Union ;w* newsstands In Manhattan an-i the , 
~ronx, in certain areas of ''users and Irooklvn. xod to down¬ 
town .e fork. Mew .Terser. almost all other areas, suburban i 

} 

and country the circulation or deliver** of the ^ost is done 
by wholesalers. 

t 

’’he ost ir. 1'^J had a weekday circulation of 
a. out cST. Dh” co->i?s nod a 'aturday (or weekend) cir¬ 

culation of over 13 n copies. *. f thi 3 total circulation, 
Union -e/s newsstands took about l',bZZ copies daily on 
weekdays and about 11, rr co"l?s or. '.aturdav. 

-. Tn connection with the circulation o' th" hk, 
to In l on ?wi news star. !s located In the suburban an.* co j.utr » * 


n r* n 


'"st 'r—. to .* »}*» lhr ; » allovM price son 


dossiers to 1 


• d* ?/ O C 


•*ntvc?r.« (.2v) ->vr or.*? 


\ ^ !»*} 1 . ] **, t#' > . • *’ r» ■> *1 , a j * e j ^ > a ,, 

C l. ) VO- one '•.•fair*'! *on! *s sold lu r. -<%. *:r-r v 


sv" —i ; a"’out .'-a.',"* -»v-- 
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( ^ 0* UTa *3 

1 


1. x :*n7 of 

: oJlr.oa9 . ate. 

toa outlets of .nlon ..«>s , bccaaaa 



or to* lr alza aaa location. :.ava jcnyaloal limitations In 
saa i;.uvu#r of products t-.ajr aa.n UnntUa ar4 In t»a ^.oont 
of lia^lay or front countar spaas t.iay .uva aval labia. ?er 
tala reason, fcotu coopatltiva and no«-conceit Ira aoppllars 
via for «u*b display aoaca on .nlon aa*s newsstand* to 
attract tap*las boyara at such alob traffic loaatloas. ^ia- 
:>U/ a?«e# prafarasca la usually .^laan c/ taa cawsstam* 
proortator aitbar at tba Piractlan of t w .a Jafandaat ©r by 
crm.-idaaant wit* ta© aoppliar. to ni.-.ti voltoaa or blrfi 
tjmovar* lteaa, *.wa u uaaapapara . ^o^aalaaa, paparte*e* 
toooa, candy and Uiasaao product*. If auel» proauata ara 
burlan oiwiar tha count#- or nludan In ta# bask of tba 

nawaatand. «ala» of «u«b ?ro«m*»a ey tba navaatasa di.slnlab 
substantially. 

(b) -.aw York Tlaaa 

1. dafandaut is tun an.: tda lorraat of 3.7. 

il-aas* retail Jaalara. with Jnion ^aaa nawsstaoda nsrin^ 
tsiian In H69 about 4 j.girt ccpi#a of t..* .Jan Tor* flxaa dally 
•i.-id About 13.*300 ©a iusw*y. ftbar voluna dealara of tba 

• ,c ’ lwr1i :i - e ® ar ^* t; >« *■**•! 1 .ieasatar.es. -.aioiy Inoaoandant 
or J5U propriatorsulna, ioeatad aionp t-.a iT? 

1y,v Ur *®’ ‘ u " i J«alca 1~J suswsy llna. enlwn 4or/a 
itr<a iiA^oara of conoutars. 

2. i.uiapar.dant -ualara l<xat#d at c ’nVi: 
cj,n ^Croat atatlon, outalda of dr*ni Janfcml station a.vi 
i i t. saadiata araa of tf*ru»Ur auourbr.n atatlon c»g<t« 
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" ltu c ~* «»•»«=;»* **t»9 ,t or in 

3C‘C:» Station* i:i t.-itf distribution and 3 . 1 I 9 of the TI*cs. 

3- On Jxn-ery 15 , 1 ?<$, t..e defendant enterel 
Into a hew collective barsainiftr, agreement with 3 local 
vision representing sales personnel at Union um 9 stands. 
-»ortly thereafter, the defendact sent letter* on Union 
^o«a '.'.oapany letterheads. dated January 1 ?, i;60. to each 
or the nine dally newspapers ta* a published in .ie* York 
City, aovlsing tics or Union increased labor costs 

of Union ^ewa* Intention to raise tae cover pries of 
tas dally newspapers fey one heat per copy and or tbs Sunday 
nswspapers fey two cents per etoy. 

4 * After a period of negotiation between repre¬ 
sentatives of tbs -*w 7cr* fl^es and of Union Jews re la tiny; 
te tbs price Union hews would charge toe public for copies 
of tbs ?ls»*, operators of Union ^ewa stands ceased Olsplay- 
l«f- or. la sees cases, sell*-* tr.e Ylses, Unioo 3*vs 
refused to display copies or the rises f>xm approximately 
•’*7 3 to ;*mj 13, i 960 . 

5. -nertiy after tic fines wes restored to Union 
**" 9 3tanU *> * ceetlnj; vw celled to discuss pricing and 
otier nutters «f Wtusl Interest to the ?l*os and Union «*ws. 

n luncheon meet!-*- «t t*>« ex*eu k i»<% « 

V'l «rx-ca,..iVe ca*cterla of the 3e» 

’*itex on .•eat i**d r ....• 

1-a ^C.eot too* plsc* cn July a. X'tfG. 

***"“*'* h/ Iv ” Vo --- Vl-», ;ul»« w .„, r !., cn ,_. e or 

clreaiiiion; ;,«« i. r. oU ,.. r ., . Ll(J Mre.latio. 3t „ e . 

,'evj Circ ilntlon Uim-tor 


tor. wllllun d'eliiowlts 














isnry darfinki®. President of Aaericar .ia*a 
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C:iU ioi*T*l 3 

Gtrass.wan. Vice ProaiJer.t of Union . 

°* *- li? **-*Mpa?i}r conpany representatives vr»r<> 

told tnat because cf the recant aiming of a new union 
contract, union ••**» bad determined that tne r«v»nu«i or 
rebates it received froa the handling and sal* of newspapers 
triaumoiant. GarTinkle also Indicated that soaewnere 
in th® neishbomood of $ 25,000 In additional revenue per 
annuaa was needed fre* toe Tiajoa, The Tire a representative 
answered tost his coapany, without even considering further 
increases, was already troubled by th® present rebate 
schedule with Union .Seva, and inquired whether there was 
another solution to the problea. ^arfinkle answered that 
he did have another surest I on. naeely, taat the Tiaes buy 
display ai^n space that would be wade available on Onion 
hews newsstands for pronotin* the new York Tlaes. 

7. After Veit reported Oarfinkle'a proposal to 
Asory Bradford, taen Qeneral /.answer of toe Tinea, the 
Tl=ee concluded in principle tnat it would accent s<wwe fora 
of a promotional display arrangement with Union . 4 ews. 

8 . The Tinea regarded Garfinkel’a proposal as an 
opportunity to rid itself of the unsatisfactory 'special 
price concessions or discounts and rebates that Union dew* 
nuc ocen receiving since l?bC , and froa the coercive tacties 
Union tows used in the past to induce such price concessions 
uy t^tcin^ the a'ew fork ri-uws eff the disolay hrea tnd i;eepln#7 
tne newspaper under Union :<««s • counters. 


» • • 
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9. ou or aoout January 5 . l? 6 i, tne a.T. Tie, 

®‘*t#pc3 Into an s,'r 9 cnAnt *•*,. 

"t f ° r tr,# P*y~«»t of * n allowance 

to A~n.„ .... ,r , .onto r=r .net, location at , 51eh 

“ la?1 ‘ y *” W “> * ~.l— of 500 location*, 

lor a coot of $2,70!) a aontn. th* -j™ 

* aA * *I«e» wa« actually 

ai.pmrco on* , oiJ on ml , 3 „ of Urlon ^ #tsM> ^ i?sij _ 
no*t or vhlen *vr» In tn. s.tropolltan Tort city «. 

13. a* li.Y. rk„ tiuca ana 0 . w p.y!-, th . 

3,111 ° f «- 3 ” *•' —tn 10 Junu^. W<1 . MJ 

continual .non nontHy rayn.nt. u.Ul W3 . ^ 

orlelnnl .credent ... oc.no.a to locrcu. tn. nontw, 
allowano. to »*.50 per ..and ro, 535 nc.„t.nd loc.*lon* In 
Tort and in 0 , 0 ., port, of th . ^ for a ^ 

Payment of 12,527 .20 per aontfa. 

11. ~tl. «*.=«. i„ to. p „ Mot rit , ^ 

around tn. tie a* tn. cover prlc. or tn. 

n.rtp*r*r ln.„e. d and y alen a... cnt.rco i ato 

union contract* with its c le-*<* a ... 

n xta Cie.fca. Aj-aln, iioweeer, the formula 

a.-«o 4 to for to. rot. of alien., parent on „ #t 

Colon ,... roprosontat lv#» th.y ^ not M 

to.lr actual dlopln, of Tie, poat.m on 513 n.vaatano. at 

4**. 53 per stand. ?h« lLa«* ^ ^ 

« ii.se* was 30 t In fact bein? dl*pia yea 

Jolt) ut 52ij ne«aflt < -. 

t.-.c. or oven ut 531 or ouen stand*. 

13. Altuoura f,. Tie. »«.. r.-ou ricla «.«, n. 

It. personnel tu.t It n„ t w « 1>lr „ pror.oclnn ,.-.u 

.luplcr service* at .ton or tn. ,? 0 „ r „„ Ualaft 

— J*i3tand* where tie «ew Yot*» r '» 

* .*ev .or* - a-e 4 *-v> aold and for which It 

.lllow &h C W* rn^wl la*. . 

.. C..U no.vitnuttn.Hn,. tn. fact tn.t Acrlenn 
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att«r*pfcod in December n65 t to a~aln increase the 
aontnly allowance pay.ient* , the Times continuously r *d,» 
American »>«?ws t.ie ;ontnly promotion ana display allowance 
of 5^,327.20 frca August l;i63 . until June IV.'O. 

13. Defendant Ar.corp wrote the fines on June 3 , 
1:69 , requesting payment of tne said allowances for ?ebrnary. 
April and Hay 1069, and on June 3, 1169, the rise* 
requested additional information on the stands cowered by 
the a^reMMnt. It was not until after the article ‘'Control 
of newsstands dives iienry Carfinkle Power Over Publishers* 
Appeared in tne wall Stree t J ournal on July 3» 1969, that the 
Tiues wrote the Vice President of defendant Anoorp - 

This is to notify 70 a that on the advice 
of counsel the Hi* York Tiaes Coopnny will no 
longer case any sues Ldisplay] payments to you 
GRd that this arrangement is nereb 7 tercalnsted.* 

1*1 • It was subsequently determined on July 17, 
1969, tnat allowance payments owing to defendant Ancorp. for 
1969, up and through the south of June, could he offset or 
credited against the 5171.C12 in accumulated indebtedness 
Union ..o»s owed to the H.'{, Tises. 

1 j♦ *■hrou/'aout t ie elf*ht-year period in wblen 

American News was paid the aforesaid allowances, the 3.7. 
Tli’ies never offered, otherwise nade available or pal* to all 
competitors of jnlcn Deva promotion or display allowances cf 
tne type or under the plum .'ranted or arranged with American 
dews. 
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X(i • ri c an *it>j xnew . or should niy# krjown , 

tnat ta* promotional allowance* It received froo the J.Y. 
i ^ 7:ea were not offered or otherwise nn ie -available to com¬ 
petitors of Union Sews. 

17. So{Otlatlons for the rate increase to JA.93 
for 52% outlets occurred Just after toe iu^rsaw Court denied 
the petition Tor certiorari (October S, 19*2), thereby * 
learin* stand the Court of Appeals' final decree afTiming 
and enforcing the Coasaission’s order to cease and desist, and 
after American **ev» had submitted Its Conpllsnce Report to 
the Commission (February 4, 1963), pursuant to the final 
decree's provisions. 

18. In the Compliance deport (at pp. 9-10), 

American sees described the steps It Intended to take to 
coaply with the order as follows: 

1. All contracts, pro.^ru*. plans or a^reeaent* 

prohibited by this order have been terminated^/ 

* » s 

3. *e nave Informed suppliers that any further 
offers to us of display or pronotlonal allow¬ 
ances will be Interpreted by us as constitu¬ 
ting a representation that such allowances are 
proportionally dual to those offered to our 
coapetl.ltiors [sic.}. b/ 

4. lib resect to any display or pronotlonal 
allowances actually bein'* received by us, we 
are requiring suppliers to confirm, in writing 
full compliance with the order ... 9 / 

5. *hw President ... has directed all officers 
and executives of The American hews Company 
... to report iroaptly any linowledso or notice 
tnnt -ibht cost* to toes, lrt ar.y iurvner whatsoever 
of a present violation, or tne dan.*er of a 
future or potential violation, of trie order. 

6. If ... wo j.iouli obtai:: kncwled-ie that a 3 up- 
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plier is not offerin' or otherwise :takinr 
available on a prcportlonal bssis to thor* coa- 
petln-; wit.) us sf .7 display or oror.otional 

, ... t»9 shall treat tie contract as 
ccrr.lnater. forthwith. 

7. If... w* should receive notice t.iat a 

supplier nay not o* offering or otherwise 
laakln r available on a proportional basis 
to those competing with us a .07 display or 
promotional allowances... »e shall. In 
any caa« vnere the supplier refuses to 
reconfirm compliance, treat tae contracts 
aa suspended until such tla» as he Joes 
so. 1 

1-^ * Attached to the said Cood Lienee Report was 

a specimen copy of a notice to newsstand suppliers (—a. i, 

p. Iu2), wnieh provides in part: 

■ 

“*• would like to take this occasion to 
nontlon particularly tost any discounts, rebates 
or promotional allowances for services or facil¬ 
ities which you nay offer to us should be offered 
to all of jour newsstand costonere on proportionally 
equal terns where they are in competition with our 
stands, ie ask that you baar this in aind par¬ 
ticularly and promptly apprise us cf any Instance 
in which this say net be applicable. 

will assume that any offers to srant us any 
such discounts, rebates or allowances will con¬ 
stitute a represectatIon by you to us that they 
are equal or proportionally e-jual to those 
offered to newsstands which are coooetlns with us, 
and tuat t.ils will apply to the continuance in 
the future of any such payments to us. 

20. Ateriean -Jews was aware of the final order's 
provisions requiring prudence or reasonable care to be 
exercised for detemlnin f - whether promotion allowances it 
received froct suppliers were helm-; offered or r.ahe available 
to competitors. 

21. At the tlte of fie.^oti.ic* .v tne allowance rate 
Increase with the fir. a a, attention or consideration was not 

, ivcr. by either American ..ews or t.;e Tinea to the offerin' 


4 
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or availability of such an allowance propria. cr .1 propor¬ 
tional one, to union Hews ’ competitors. ?h» Tlr.es -.na no 

receri of any coanunicatlcr. fro* American ..ew* , nor was any 
oral inquiry 07 Aaerlcan -evs, or any officer or 

representative thereof, as to whether such allowances were 
granted or aade available to competitors. ..either was the 
"* Y * * It.os notified ut any tine by American Hews or Union 
*ews that they could not accept such allowance payments unless 
they were equally or proportionally offered or siren to 
newsstand dealers competing with Union Hews la the distri¬ 
bution and sale of the Xew York Tines. 

22. defendant Anoorp, therefore, violated ac4 
continued to violate the order to cease sad desist throughout 
the period free May 13. 126* (the date the order beeano 


final) until termination of the agreement in June, 1969. 

(c) ,:ew York pally Mew s 

1. In -Jew York City, deliveries are nade by The 
*ews trucks to each Union <«ta newsstand on regular customer 
routes of the Dally Hews. On the route covering Grand 

-Central Station, for exsaple, the Dally Hews was and is 
delivered to each of the Union «ewa and other newsstands and 
hustler' or.^rations in this area. 

2. There Is a ai t ;h decree of cocoetitlon between 

.nion ..wfs and other newsstands in the Grand Central station 
area lit t ho distribution and aalo or the dally pews, Uoureee 
of competition include the jo re newsstands of Union 

,ews located In Grand Central and in the Commodore hotel 
connected with Grand Central, and tn* rar.y newsstands or other 
oealers located In taw “oosovelt ana ;;ilt=orr Hotels and in 
t.ae 1 .in An huildin.;, whicn ai-o are connected with this rail 
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terminal, and those independent Jtwia located Just outside 


or t ie ;r-n-i Central terminal. 


j. *-*’* r - !.*• also substantial competition Ia the 
yaia of this nswapeper between Union news’ outlets in sub¬ 
urban station# arw independent newsstands located in iaae- 
*-»i.ite proxiaity of such Union .^evs outlets. 

At a xeetlnr held in the executive dining rooa 
of the Jew Tork Tlaes builein* at West AJrd Street la Hew 
for* City in early July of IVjO , attended by Willi*, WelkoelttJ 
tnen Circulation Director of the Jew fork Dally dews, repre¬ 
sentative* of Union kews first broached the subject of a 

placard display arrangement for the promotion of newspapers, 

The .levs Included. 

There is no evidence to indicate that any I 

cr.axvf.e was aade by The New, i a eomaiseiona or rebates paid to 

'^riion wews for the ensuing three years. On December 4 , I363. 

t..e /Ice President of Union .«ews wrote The ?;*ws: 

As we discussed over the t?l?pao»vt 
yesterday, the cost price to us of 
113.25 per hundred for the funday 
t- 1 # -i • T • <4**3 JL 3 out of 
line and is not acceptable to us. 

Aa you su^j^sted. we would liie to 
sit -own and tali this over with you as 
••juleKly as possible. Please i»t ae know 
vrnen it will be convenient for us to 
ce-t or. tr.l* ssrlous situation. 

■j. Co'ol^intu Ly Union .iews tbit The :.cwa • *... 
wholesale rate to tsea was too hi~.h ar.d that they hsi to save ^ 
sc.ae type of assistance ... continued durin.-: early ihc4. 

-<ijcussior.a between these tvo co.^rvir.ios apparently 3 lifted 
a-rln.- ;.id - lvv-J fron lucre ,sin^ coritlsslcna to a -rocra-a for 
t ie p lyeer.t of fronotion iu»d lispls/ allowances. 
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7. >. or about Tenter'.er 22, lof.? , 

entered into an i •r''9' ! ertK for the ory er ; t o' no -> i *o v-ce 
to Union :ev* of t3$" nor «««/ for promotion 3 -rvlc-*'j. r- >10 

nayronta were to bo made retroactive to .Trine 1 I-'IA. ~y 0 
nronotIon aerviems to be performed hr Union "eo under the 
agreement were the Installation and maintenance on or at 
Its newsstands of stm holders and promotional placard 
furnished by ?he Tewe. 

3. The tews' flat payment o^ 4500 per ween, how¬ 
ever, lid not aeon to be baaed on any formula or on any 
particular number of Union dews outlets which were to par¬ 
ticipate under the allowance prostraw. r iU £ it was flrwly 
understood that newsstand*, of Union News in U«w Tork Cit 7 

as well as In other parts of the United ffcatea were cowered 
by the said allovnaee projTss. 

9. Vro~ tin* to tire, it c**-e to tho attention 
'*"* t5 ' ,at 3 °" e Union dews newsstands wore not dis¬ 
playing the placard holder* and Dally j; e ws advertising 
materials. Veverthelesa, The dews continuously paid 
American Uewe the *500 per week (or $2,000 per month) 
display allowance from June. 1964, until -arch, ng 9 except 
for a three-week period Ir. feoeeroer and October, 1?63. when 
The r,>ws soe shut down by a i-.tor strike. 

10. r n lste 1W. "he ■;«*« refused to accede to * n 
attest to unilaterally raise the allowance fro-* to 

per w-eVr i n late 1 arv * f , n -i v i-/-« - H 

* * 4 A ' • n *" j "*ti 3 5 •i. 

196?. The >w s terminated the naM ?5?C allowance n-oma 
by wrltlr.r Union ’’ews as follows: 

This 1 o to confirm that r *he ’ -v.s on 
a-vice of counsel, will not *> a - the we-k'm 
Invoices submitted by you for ai:v«r*-<s , n* 

S'-rvioea lite^ ' at * ■> : *1*' . 

rwKWtor. ' •• «"i •»•!» *"•* 
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11. ?:* '* 41.1 not at an? tin, 

effective pc-iol o' I'.j a --e.r-nt wU!) , nlon , Qp t . # 

oa?-nt or n J516 'or .allowance for oroeotlor an.; 

•Ilona? service of"? e , o . 

pronortional dlap’.ay nllowanc nro-m- to any other hail? 

C US t ^**'••2" # 

U. Anrrlonn Vo?, knew, or shoals la*. K-own. 
that the allowance ororra* it worked on ,1th The ln 

1554. «, an alternative to ?h. I!ewa- p.y-,„ t of h ,^. r 

conn #a ion* via not o'fcred or node avail.bl. to newaatand 
detier, ..setter with Union .... newaatand, 1 „ the 4!,- 
tribution an<i salo of th« Daily ;/*»*. 

13. Anifriaan .>*3 , In ontarln^ into the said 
allowance »-re.eent, wn, aware of It, oni-ation* under th. 
«r.al order to „v. reenable effort, to determine or le.rr 
whether th. .all, hew, allowance It received w„ o-fered or 

rade sellable to co ~n*Mtors . 

.-irons. The <r* 9 , ho« w , has no 

record of anr co-r.unlcatlor, or indulre hr ,-erlcan 
" t0 ’ ,h * th ’"‘ “ W allowance v„ offered „„ ^ 
avallahle. The ewe never received an Ineulrr or notice fro. 

^83 b*f 'I'acl .an 7 ,_. 

* ®^io#n swi, or •"* /a fdi. 

* v *.70 .icer or rt»prss»n- 
tntlve thereof, of It, Inability to enter Into auoh 

C * Crr “ n ^'” ts ynlsas 7h« ’*«*» ~.a:ia such 4 i lowano#8 
available to oo-retltor, on prorortlonel or eo,„i ter _,,. 

1 J - bo fen lent Ar.com ther-'ore. violated end 

CO n . rl*%r* *t f « 4 .. 

" «■ ** *» 4 e. J ^ ” n A » * 4 W% «a ar% -4 . n i, _ 

O to c-sa* ar.J dealat 


fro*" Jir.f* t 

‘ J> 5-11 ter-lotion o* t K .- lUo-lo-r , i ■> 

**iovane» 

IT*—nr b7 th- >-f, rtn . .weyey. 

* ' *■ k ^ w' k ' <4 
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(d) *'<*»f ▼orV n n~t 

1. -T letter Cat*! July S2 l?<\ the 
notified 'l*fop-<,r,t Ancory tint It >m terminatin' it, 
payment of the ret,to, a, veil „ lt , promotional alloy- 
3nces, horelnsftop described• 

2. m ay- 1!)*$. *<nlon ”cvc representatives bo-an 
to preso the Post for increase revenues or conrlssions f OP 
heindlliv- the Post on Union levs novas t.ind*. Union »?«*,• 
purported increased nerchsndlslnr coat of i5.75 was offered 
by Union nows rerreaer.tativ-s aa tho ba aia anon whlch lt 
sought to hav« the Post increase it a co-wdsalon rota. 

3. Further pressure for an upward adjustment In 
coimlaalon. was spiled by Union ?«, i„ withholding the su« 
of around ^.000 owinr to tho N.T. -o*t. Union Mows was 
told by the Post on or about Juno 1, 196*, that it was 
unable to Pive Union ”ewa additional comissions without 
dolnr the sane for other news dealers because of the 
Ulce-siity of such an arran-e^ent. 

** Tt wna lr * thi3 s*"* conversation that the 
ilseuoslon turn.-! to , preootlonol alloyanc. proeron, l n - 

,t«d o' a Meter co--l,,i 0 .. to offs.* Raton Toy.. Increased 
?5.75 rorehandlalaf eoot. Union .■ley, *,» told that tho foot 
alrht be villinr to rer an alloy.noo of about !5?S , tr yMp . 

5. fn or o»out .Inly 1. i 5 ?* ( the boat ,-reed to 
pay : JnIon :!oy, Jvl.OD r „_ ~o.,. th (3600 r . p yeap) fap ^ 

■Ilatrlbat, and lnot.U on It, ne»„t«-f postcarl, or poster, 
ana for other a.lv»rtl,ln.- eonrtaee to to labor Jctemlnei. 
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I I v 

■'Sa th« root« - - -a* 

* n. 4 «n-tc"ir.!a or -.esters 

«rA-.- •,::- P . ,„i.» n „ wj. „ at , n , ^ t; wt< 

'**’■•■‘-3 1 that the ynttm would fc , ,.,. ... . , 

• *• on - , nlor. . o^n ’ fitanj; 


* ere 


1 u - ■ -** • or4 ftnf? •; 


c-/ . ? e-Te- . the 


”>oster3 e 0u i ; hr. P i ,. Al1 •_ _ ... 

P - 0,1 S7 cl »" '<*•'» or. it, stands outside 

>ew 7orh rjty. 

■:• -re- the Inception of this nre-otion alloy.no, 

ola.r on .T-j 2« 1, ivs ii--, e 

, un>_i its termination In June, loc ?% 

the Test continuously rad, tenthly payment, o' 150.00 to 
•■nlon e»s. a n i on Attested In la te 1=«3 ,nd „rly 

1369 t0 increase the 150 sllovsno. to 175 but 

the :«.T. Poet r.rus.d to adoot the Increase m o.yn.nts. 

7. In teminatlnr Its allowance a.-reeeent on 

•Tuly 2?. lh*n th# Prn.f- , - 

’ !Mt ***©*• •iefondsnt ^ncoro: 

.. ..* hJIV,? boan Informed b<* eoura*l 

*:, * rada -o—isslon that the 

££%?*’ >U ‘ h *•»«*• *m terminate 

5- The only seryl.ee, Union leys eer'ormed for It, 

■oO per month nlloyanee for five years m - ,... 

7C ** 3 0:1 P'Jttinjr uo the 

.ost'a 1? noeters or diaofntr . 

. and, to tht 

-.uuness Snarer o' the Post to he available when, and t . 

her-le.,. lurin' fe period t e, nro-etion ,Uo.ance 

agreement n.i? ft _ 

was in a. ^ct, the ’oat h.yi llt^A k 

-ie-eA, i. .vi7, control 

or knowlcd ^ 0 <* i , 

v hd vert in in-p .i«r7ir ( . 1 _, _ 

•* 'i.oi <r r. or—ed e or It hv 

•'’hiOn A*#fl ,v i.» 

’ • *'•- *lr;t noi^.e-, It*-ray, ► v, _ , „ 

v.. J ai*.er the alxovance oro-rnm 

became 3ffcetlvn nr.-l 12 0 f-er -»ots o'* - t u ^r- 

,,re n-ht by the a,,- Ureetly to the -.Mn T.lon •*„ office 
15 n: 7,! ‘ le! ' ‘ ; ”" V *«*. ■''■• mrv. 'nr lljtMVjtlon 



A? I' 

> .■} T • 
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'.'f cr. iVi .,, „ „ 

*- • • W # *? Q . 0 

*Aw*-«t* 4 /%.a * .e ~ ..u . 

1 * 1 '• •• » Vn r ’T n , Q"* •*««»•> «.*. .,» , . _ . . 

* J n ‘ .tf~ i :*? *v;*iV»r-T 

ai.-JtrVM-te-t »n.i pat „- or - nlon 


jrir * the five vo»rs t »it t-« 


■'•■*r ~.ort i 


lliW"Cf' 1'T?^"wpt ’-•<13 I" o'* *.... . 

*.. » " ■■■' cat n?v** .■>r?3s 

offor*'’ cp rt.le such .'.lloov^ .... 

- ..r .i.j to jsc. 7 ot 'ip 

-0 representative of Union pv, at any ti-.- India.- 
«eJ to the ost that the 3*i tj allowance payaents should S« 

-ade available to other .leelsrs distributing and asUlnr 
the Post. 

10. Trom the inception of this allowance prorraw 
In Julv, 1064 , A eerie an ievs knew, or should hare known, 
that such allowance. would not he offered or end. available 
b7 the ! ost to all of its dealers in competition with Union 
■ews. The ’oet was never asked by American hews whether t\ 
ins aalrin- aueh allowances .available to competitors. not- 
withstanding tfce repre.entation. rede In its Oo-ollance 
a.ort to Commas ion. American * f ews newer notified or 

aJria.d the To.t that it conld not accent or receivs such 
illowano. paints if it, competitors did not receive 
proportionally ecual allowance treatment fr-m the Tost. 

11 . defendant Ar.coro, therefore, violated and 
continued to riolat. the erde- to cease and deslat. 

<OBa u~tlon of th. spresreat with the --ost on .r«i 7 j, 
l--^, until its t»~-ilr.ation on Twiy 22 . 1750. 

(c) thcr -levs^aners still ettant 
1. 'etween th- v-ars 1954 („-h#n the -rtc- 

lnd 1, * ? « *-^lcan ’>ws Conoanv entered 
Into n-reenent. or failed to ahrorsta exiatln, y-erent, 

*Uh certain r.»»iP,n.p, t * n adJiticn to those na-wd *„ t ,« 
caneiiint. under the terms of which the publishers o* 
r.cwspaners a-reel to nay American hews * rebate, price 


r 


J 







illovance or other 
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ce-.penuatlor in corxrec ti on with \vericnn 
•^2 -j rosso t ion or solo of mil newsrsners on ito stands, ~h* 
nirei ° r naw.oaoers and the arw.ts of compensation (in 
-olliro) received '*7 American Yews or® sat '‘orth in the 
tnhla telcrr 


1 

1.91* 

1.155 

1366 

1217 

1953 

3.769 

4 all ftreat foumal 

6 

,0CO 

5,090 



~1 Ticmpo 

131 

139 


1,133 

1,333 

2,332 

Newark 'tar Ledger 

65 * 

500 

*0* 

*9* 

7,96* 

7,*37 

Now York Anaterdas* 

Nows 

175 

162 

*73 

7*6 

766 

New York Coluan 





352 

521 

Marrlsburr Patriot 

*15 

*12 

*15 

*36 

*07 

*07 


“* Representative. of American New. Induced 
publishers of the newspapers listed in tha foreskin?; tabla 
to ontar into said .pree-ents or to continue payments undar 
tha tswi of auch a-rearaenta. -he consideration offered by 
.-••serlcen -ews ’-*as a conMnation or tha following: 

(a) prominent locations and display on Union .‘:*vs stand., 

(b) sale of tha newspapers at its cover erica, and 

(c) dlo^lnv of suoh nroeotional materials at Union 
stands as tha newspaper furnished to the newsstands. 


P'loer ojtli3hers 
the terns of an " 
natively ofared 


no case did American :->we lnfora the news- 
that such T -raeronts were -'rchiblted under 
.-■‘.C. order unless the newspapers sfi-_ 
to outer ulnil.ir a.'•re*?sent3 wito 
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•vo-ort iyr.slly o'-j.il ter-* •./***• ill t’*’r or {•••«•—.»»- 

• ,J . Ta r.o eas- ;»i arv o'” the noui-i’-~ -> :* llsh«r 
o.'rir-atlrelv of'-r-'i to nil inelr other ro-uta 

T ,T *-00 allowance s *rctT "fit;* term n—o—o—ti ' v 
“® t ;oa«* la their .vr-r-i-ntn vrit>» *• erican .«rs. 

5. a r.o case .il ! V'erlom owe renr-ssentatIves 
lmtilr* or ar.v o' the newargpers ru v lia*ser» whether slnllnr 
^-it 3 >ia:« boon off»r*! to their other cunto-ers. 

... *..-=arlcm cue vua In continuous violation of the 
TS/V '* °^ >r wlth r**™*. to the receipt o' payments fron cash 
or the newsra-era *» aet forth In the table la U, auori. 

(f) :.of'ir.et_ .ew Tor*t_^!lt 7 newspnoers 
1. . ach or the following defunct Ian fork Cltv 

ne* 3 r,nera - the ?emli-7rlbune, the Joumel-Aaerisen, the 
Jorld---eleven i run, anl the Pally v,rror - which cessed 
publication, respective It on \prll 2H , i ~r.£, *.prll 2 'A , 1)66 
April 21. 1 Jf.6 and October 3h. 1^3. were reoeatedly ,«•*„, by 
representatlves of Sreriasn Vgva to enter Into a-reererts 

,!r ' il3P t0 A •'.eric an evs successfully nerotlat ed with 

trie flr-e?, the v *«ws and the boat. 

Tf the newsnnpere Hated In 1. nuprs. only 

th * ' rl •-■•' *»*•"« into .--.oh M At , n „ 

tine orlor to lh-‘4, African ‘^a and the erald Prlbu— 

a—eel that, for a eenslderation of *',.203 rer year the 

5 r a -- Tribune would hive t \e , 

v - 1 ••* f-irnish rlscn.-ia ar.J 

retal f.n-»s to ' T Vo- 

* '* " < a ei^nnCaS # ^ ■> •*«**■ 


uo-iii he d Inula red. 
throu.-h the tl-e o’" 


ho a rcu-er.t re-aim 


•i In 


A e K 

» V , y 


t.io ' : .»rall "rlbure'o 
‘ 3 * A-crte„n ... n if.. rot noU e, t :* p.-n- 

' rf5,We ° r ^ *' «>• or-er; <>t < not l^uire 

13 % ° W!l ° tSnr ^ r * n '-' had n"«r-3ttvel-, 

■Jl'lHr contra,*-, with r.ronortlonally -^*1 tar--, to -l* 

IV, C5‘..»r cuatorere and l n f let . the e-al ! n« s.vj ro5 


**— n-'eh «—eee to «-, „♦•.„ --- 
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4. American News was In continuous violation of 
the F.T.C. order with respect to Its receipt of payments 
from the Herald Tribune In accordance with the agreement 
described In 2, supra . 

Defendant's Contentions : 

1. This action Is for a penalty and Is punitive 
In nature. Accordingly, the burden of proof on the part 
of the government approximates that of a criminal case 
requiring proof of every element by the clearest and most 
convincing evidence. 

2. None of the payments were In fact "in con¬ 
sideration for display or promotional services or facili¬ 
ties" as required by the Comnission's final order as modi¬ 
fied by the Court of Appeals and to the extent that they 
were denmlnated otherwise, they were so designated at 

the request and pursuant to a plan conceived by the Times 
for its own purposes and the defendant was induced by the 
Times to designate long previously made price allowances. 

3. The defendant took any steps which might have 
been required in the circumstances to assure that any 
alleged "cmnpetltors" would be provided with "proportionally 
equal" considerations. In any event it was neither necessary 
nor practical to proportionalire since there were no comoe- 

tltors on the same functional basis as the defendant which 
Included: 

(n) The maintenance of cover prices in various 
out-of-town locations for the New York newspapers so that 
they could conoete favorably with local 


newspapers. 








(b) The requirements and operations of 
the defendant relating to hours of maintenance of stands, 
character of the stands, union labor requirements, items 
sold and methods of collection and accounting. 

(c) The Times was secretly making payments 
or allowances prior to 1960 to other operators of certain 
terminal stands proportionally in excess of those paid to 
the defendant. 

4. While Judge Tyler held that the failure of 
the C om m is sion to hold a hearing before cocmencement of 
this action could not inhibit the commencement of this ac¬ 
tion, he did not rule that penalties should be assessed for 
allowances or payments made prior to hearing before the 
Commission in these circumstances; this action being penal 
in form, the Commission should not be allowed to assess 
damages involving entirely different matters from those 
presented as the basis for the original order without at 
least a hearing before it. 

5. The record will disclose not only that there 
is no damage to the public but that there are no damages 
to any party who might by any standards be deemed to be a 
competitor. The newsstand business of the defendant de¬ 
clined steadily as against his competitors over the years 
during which the order was in effect and the payments re¬ 
ceived were not in excess of the benefits received by the 
newspapers from the maintenance of out-of-town prices alone. 
In this connection, we believe the Court should consider the 
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constant decline in the financial condition and earnings 

of the defendant in contrast to the claims of bigness here¬ 
tofore asserted against the defendant. 

6. The Court is asked to consider that no action 
has been brought by the Commission against the newspapers 
which did not terminate the arrangements until after the 
Commission's investigation with respect to the matters re¬ 
ferred to in the complaint. 

7. The Court is asked to consider racts indi¬ 
cating that in this instance the Coomission acted in con¬ 
cert with the newspapers and in doing so was unwittingly 
carrying out a plan to maintain prices both in the metro¬ 
politan New York area and in out-of-town areas and that 

in this proceeding the Court is being called upon to assist 
the promotion and success of newspaper price maintenance 
activities. 
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(<J) the Jr,Ion . tsva novestArds nr* pnyslcally 
lar "six', fio* e brl' -.tly lit and ^ore fully atoc'tevl 
publications than other novsat&nds. 

->• he defendant la virtually Insolvent and will 
te unable to pay a realty of the site 'JerienJed by tee 
plaintiff in lte complaint. 

V. Exhibits 

a. Plaintiff *a Exh ibits: 

Affidavit of *r • 3. Green ter?, M.Y. 
v oat, dated 9/15/5V. 

*• better fron Post to Mr. *. >ioCalIoa«b # 

Axseorp, dated 7/52/iS. 

3* ?"fC Cub poena dueeo teou-s and specifi¬ 

cation* , dated 9/i0/u9» addressed to 
V os t. 

*• ^**o froa Mr. Ireeoberr to Mrs. D. 

Schiff, dated S/U/S*. 

5* "ror. v 'rs. Sahifr, iateo 5/1V6* 

i 5/1>A>*. 

*>- Me»o froa Mr. Orcenl'er? to file, dated 

S/i?/''*. 

7* lore froa Mr. Sreenbere to flic, da ted 

C/1/C4. 

*3. ‘eao frers c r. Greenberr to .Mr. w . 

hanlal*, dated 7/l/f.«, 

Me jo frors "r. Greer.bery to Mr. J. 

' -intula . dated 7/CJ/*..A f with attaennent 


10. 

:ill3 

fro» 'Inlor. 

eva 

to foe 

* 



7/^* 

7/ 0 (numbered 1- 




11. 

:ill 

fro#* ’Jr.ion 

Vwi t 

«> !‘0»t 


d-ite 


i/r-. 





1.’. 


fro-, 'r. I. 

.'tit , 

V 

•4 • . • 

.# f 

VJJ , 


Mr. A 

. i.n Jfor l, 

dat#. \ 

7//5 

ol 


1 *> 

* ^ • 

."V'O 

fror. I. 

• r elt . 


' • e 

4 X 

—93 , 


»♦* i 

••# » •% 

. Bradford , 

•3 it ad 

10/12 


V ' 

• • 


Tuvolcc fro? "film: ;o*a to VI-es 
■lPfc<r* VH/r.l. 


L 
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15A. 

!*j o rror Mr. 
1a to ; r. 

V2o/a. 

ol-stain o- t .c 
•. tr las*. if».. in 

1-;..: 

•"by a leal' os 
• v/3 r.owoatar.- 

MM: lapictia ' .Mlon 

■< ''#/ 1 1- » V •, 1 -a ■ 

■a jUal. c j *. / <. < d > k . a » 

It. 

le-*o TroK : *r. 
4/21/61 

f-ol Jatftia to :r. rniford, 

e 

17. 

o-.o fro-? ;r. 
dated 12/10/6; 
attac «1. 

Moldatair. to Mr. •felt, 

1 with fo^r invoices 

11 . 

Me.o p roa :<r. loidatoLn to Mr. Veit, 
dated 1/25/62 with list of 'Jnlan Ms »3 
and ot.ier dealers. 

1?. 

>.a^o froe .Mr. ?. Meynolda of the triaea 
to Tir. 'oldatein ar.l ^.r. .1. %’ateri, 
dated 5/11/52 with varioua attachment®. 

20. 

More fro*r *r. 
dated C/\2/*2 

vatera to Mr. r.eynolda, 
with various attachments- 

21. 

Me^o from Mr. 
dated u/12/CZ 

levnolia to Mr. "traaaaan. 

• 

*70 

4*> * 

t’% rw> fron Vor. 
data:: >/17 /j3 

Veit to Mr. loldateln, 
with one attachment. 

21. 

m#.io from 'r. 
data! l/;/J0. 

J. MnCace to Mr. 'loldsteln 

2*. 

'ero ''ron Mr. 

Meynolda to file, dated 


5/1 


23- 


r >7 

»• I 


V* 




j >< 




*.o fror Mr. dolOatein to Mr. Me-»nolda. 
datoc j/2j/Sz. 

Invoice froe» ;nion ;«*» to Mr. loldatein 
dated ' /J/6% 

•>tter from Mr. r; V.afcreaio to ir. 

~ol :ateln, datad fi/3/uy. 

■;rart of latter fron m_r. Coldateir. to 
Mr. ". 'cJoi 1cm , dated 6/3/ii?. 

•O“o fro- . r. f. 'Joniilo to lr. '.'"’t, 
dated .'/UVl'}. 

'roe :r. J. Volar. of the fires to 
! r. ’. Vj.v.«a ? da. tod './IT /•';». 


fro'i Mr. . 'aneroft 
.'•' r-?!j *o, 'lita 7/10/ M-. 


Me *o i* ;'.ri r. 

7/17/ M’. 



i 


. 4 :r»croft tc 


fll», date! 


i 
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3 i • 

affidavit of ir. '*• ‘'c'tCi.'-t . - V-** * 

Iftcl-iJliJ- five roller-;, r? pvynenta so 
Union «w3. 

'{5. 

Af'tdnrlt of '.r. r* nay-^r.tc 

to Ar.natrojv*. , ?aw*«fc*nd‘*. 

n •• 

Jj • 

affidavit of r. incUiln" 

four folders. ra pi/nenta to ‘.sro 
enteryrica!* Civ. 

«% < 

Affidavit of -r. McVei'h ra nnyraonts 
to Airport Cantee.n nerrioe. 

37- 

Mat of Union 5 «** neveatauida as hold 
in '!.Y. fila*. 

33. 

l,ot*a? fro» .-I?. *cCulloa^h to •‘in. J * 
Peldran of tne ;•«**» dated 12/4/63. 

33. 

Letter frow Hr. HoCulloujrh to Hr. Ca»e» 
of the uev», dated 3/25/64. 

40. 

Latter fro* :lr. Carey of the Mf** 
r-ir. KoCuiloush, dated 3/27/64. 

41. 

Letter fro** Ir. ^cCullou^h to Mr. 
!»eld=an, dated 0/4/64* 

42. 

Letter fro* ;lr. 3. lomlsh of the *••** 
to .'Ir. ?eldna&, dated 3/17/64. 

43- 

Letter fro« ,: r. seCullousb to Hr. 

Komi aft. dated 6/21/64. 

44. 

Me no fro* *r. Carey to :f .r. Tlonrhaoh 
of the *e*s, dated 9/22/64. 

43. 

Letter fro* ?'?. Carey to Ir. Falser 
of the <«V8. dated 9/33/64. 

4G. 

Letter unainned froa ?«eea to .Ir. 
McCullough. 

47- 

Letter froa .ir. Lornish to Ir. ?o *el 
of Union :o*s, dated 3/3/^5. 

43. 

Letter fro* Mr. verniah to ■‘r. /o~el 
of Jnion Leva. dated. 3/23/69. 

43. 

Lott«r fror *r. :-jre 7 with t*o 

1 ri^oiiis , data i lC/4/t:> ®r.i lu/ll/-5 
fro-o jr.Ion !'<•*• to the ; evs. 

>0. 

n6 invoices and vouchers rs ‘.’nlon^-tees 
an! ;ow* transact!one fro-i lC/31/'7 

tn 3/CA : 3. 

r »l. 

21 oa-os of invoice* fro- Union 

* •.«••• ... |» / •%•* /< C 
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setter fro:-. 4 or tha ‘.ovo to 

Union .aws, Cate; '-/h/;>«;. 

ilio -rerisaa ev-, :o. otlce of -tnnual 
.aotln,- aal Proxy ’’tatarrant , Uato^ 
V11/C; 1 . 


J-. 

"Or: 


.s'<S 

J y. 

thh< 


19 ?f 3. 

■» /* 

JO • 

•p tr* f 

■ * » • V 


37. 

33. 

59. 

60 . 


61. 


miner’s Initial baolaion in r n v # ‘ 
Anerlcaq. ■<•*»; o. 

Circuit Court’s ?inal Daaraa Hodlfyin.o' 
Order to Ocas* Uasiafc. dated 
4/2T/'2. 

Conriaslon’a Modlfiad Crdar to Cct)« 
and Cesist, dated 4 / 13 / 54 . 

Affidavit of Joaaj-n Ohaa. with attaehad 
riopcrt of ‘yoaolianca of Tha American 
■*wo Co., data! 2 / 4 / 63 . 

-cttar dated January 19. 1360, on Union 
l <ewa letterhead, aimed by .-forria 


.ews 

of 

' Intention 
nevananera: 

(A) 

lettor to ; 

(b) 

letter to i 

(o) 

letter to i 


All exhibits attnoh* i i ?7 defendant to 
its \ .sanded Answers to Tnterro-atorlea, 


to wit 


-’■-'Ic of payments by *J*w Tori: 

"ieo. hew York haw*. hew Tor’* Cost, 
’i;’. l «'iii .'treat Journal to *nlon 

• xfW !i , 


'''■»• 1*? Of p-*'*-writs jy *{1 Viaaoo, e* 
‘ ; orV ‘.*iatar*ian hew*, *; e w Yori? 
alum, ..ew.»r •: htur hei-.ar ail 
irriatur- fntriot to Union hews. 

..*•..or t lirsia# > to "entloion on an 
V-.«*ri3tr. rwo Co-*,parry letterhead 
iiceo otoo«r 2i . and oirr.-a 

h - hor-:art Jrilen. as -xacative 
• ice res I.!ent. 
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!5(a) '-Jerorandun a-Mresaed to all officers 
a.jl executives or the American 'icws 
Cor.»;nny and the Union -.ews Jo^oan 7 , 
or. an Aneric-in Jews Yor'-any letter- 
hsai, dat«.i .larch j. ly>3 . *\nd 
al-r.ed by :’snry darfinkle. ia 
"'resident. 

•I. Tadle oT Prices (per hundred copies) 
to Jnlon 'Jews of the follovin? 
newtranerj t Tew York Tiru»s , Hew 
v crH Tews, .Taw York Peat, Tall 
:i treat Journal. 

3(a) Table of copies purchased by Union 
iew3 of the following newspapers; 

Tew York Tines, Tew York Tews, 

Jew York Poet. 

5. List of effective dates of all wa*e 
increases pAld by defendant to its 
.newsstand erplo 7 «es durinrr the years 

1959 to 196?. 

Defendant's Amended Answers to Interro¬ 
gatories. 











il: iw 
-3309 
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b - Defendant's Exhibits 

All documents referred to are marked in connection 
with the statements taken by the Commission in its investi¬ 
gation prior to the conmencement of this action. 

Records and sunmaries thereof of the defendant 
relating to the matters alleged in the complaint including 
sales records, leases, schedules prepared at the request of 
the plaintiff and reserving the right to include any ex¬ 
hibits described by the plaintiff above. 


i 

| 

i 

j 

i 

i 

I 

i 

I 

i 


> 




I3U 


W * • 


parties will 


** re * ™ th<,M whlch noy be received in evidence. 

The perries further agree that should either party hereafter 

decide to offer additional exhibits, prorpt notice in.writing' ' 

n ~ '* '' b - r-sir\ co ch® ocher party 

VI. WITNESSES p 


a. Plaintiff's Witnesses 


•'* i * 


i Joseph J. Gercke 

Patrick J. Reynolds (by his testimony before the Federal 
Trade Commission InvestigatioralHearing on September 23, 1969^ 
the transcript of which is to be treated as a deposition ' 
within the meaning of the Federal Rules of Civil Procedure 

* r 

excluding hearsay testimony, and subject Do all proper 
objections, including objections as to form) 

Ivan Veit j 

Nathan W. Goldstein *" 4 ‘ 

Jack Underwood 
Sidney Cornish 

{ 

Tex James 

William Carey 1 

i 

i 

Byron Greenberg I 

ZJ 0 - r . Zoll 

i 

•a' 

John Potulney 

Edwin rancher ! 

I 

Carcle Rogers i 



Albert L). Wallace 
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John Potts 

Albert E. Von Eatress^/ 

Lester Zwick—^ 

Roy Newborn^ 

Henry -Garf inkle 
William McCullough 
Morris Strassman 
Herbert Frilen 
William Welkowitz 
Alfred D'Ambrosia 

( b )• Defendant'a Witnesses ; 

Tha defendant may call upon the foilin g 

witnesses: 

All witnesses named by the plaintiff 

Employees of the defendant relating to the 
records of the defendant including Vincent Mlnao * 

Jamas C. Goods la and other members of the 
legal staff of the New York Times and tha Dally News 

Parties whose depositions have been taken 
Including Louis M. Loeb 

Witnesses relating to payments made in connec¬ 
tion with Chicago newsstands, Washington, D. C. 
and Boston and elsewhere not presently ascertained. 

The defendant reserves the right to the 

depositions or subpoena witnesses whose testimony may be 

pertinent to the matters set forth under "Plaintiff's 

\ 

Contentions" as "(a) Other Newspapers Still Extant" and 

"(f) Defunct New York City Newspapers'*, I 

*/ Tha plaintiff reserves the right to taka tha depositions | 
of that# three witnesses and to introduce the transcripts 
of their depositions in lieu of their live testimony at trial, i 
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The parties agree that should either party here¬ 
after decide to call additional witnesses, prompt notice in 
writing of that decision shall be given to the other party. 

VII. Tine 

Plaintiff expects at this time to require three 
trial days. 

Defendant expects at this time to require three 
trial days. 

VIII. The issues to be tried by the Court are 
formulated as follows: 

1. Whether the defendant has violated the order 
of the Commission as modified by the Court of Appeals in¬ 
cluding the following: 

(a) Whether the order of the Commission as 
amended by the Court of Appeals was intended to cover news¬ 
papers as well as all other products to the extent that this 
action for penalty may be based on that order; 

(b) Whether the payments were made for *'dis- 

j 

play or promotional services or facilities" or whether they 
were price allowances; 

(c) Whether price allowances as distinguished 

i 

from payments for "display and promotion" are included with¬ 
in the order; 

(d) Whether the defendant had reason to be- 

i 

lieve that proportionally equal allowances were not avail- 

i 

able to competitors of the defendant. (This involves a 
determination of who are the competitors, whether proper- 






iw 
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tionalization was possible and the special position of the 
defendant with respect to its functional basis in the 
industry.) 

2. In the event of a determination that there 
was a violation of the order, what are the mitigating cir¬ 
cumstances, if any, including: 

(a) The defendant's position that damages 
should not be assessed with respect to payments or allow¬ 
ances prior to a hearing before the Conanission; and de- 
fendant's contention that it considered the order at all 
times as intending to exclude newspapers from ita purview; 

(b) The lack of damage to the public or 
competitors and the lack of profit to the defendant, the 
financial record of the defendant as evidence of lack of 
effect on competition and as affecting the amount of any 
penalty; 

(c) The contention of the defendant that 
it is a victim of a price fixing conspiracy by the news¬ 
papers. 

3. Whether the newspapers were engaged in a 

i 

price fixing conspiracy in which they succeeded in securing 

| 

absolution for themselves with the cooperation of the 

i 

Commission and whether in these circumstances the defendant > 

I 

may be absolved from the claims in the complaint. 


i 
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Dated: New York, New York 
February ^, 1973 


SO ORDERED: 


DuDley b. BONSAL ' 

United States District Judge 


Consented to: 

WHITNEY NORTH SEYMOUR, JR., 
United States Attorney for the 
Southern District of New York 
Attorney for the Plaintiff 


BY: 


' / 

< I 

^ALD A. RO ' SEITB E Rg, - 

Assistant United States Attorney 


Attorney for the Defendant 











You wiU please take notice that a _ 

' which the within Is a copy, was this day 
uly entered In the within entitled action, 
i the office of the Clerk of this Court. 

Dated, N. Y.,. .... 19_ 

Yours, etc., 


United States Attorney 

Attorney for _ 

o 


Attorney for 


ir: 

Please tqke notice that the within .. 

ill be presented for settlement and sig- 

ature to Die Honorable __ 

nited Stales District Judge, at the office of 
ie Clerk, Room 601, United States Court- 
ouse, Foley Square, Borough of Manhattan, 

ity of New York, on the ... day of _ , 

?-, at 10:30 o’clock in the _ noon 

r as soon thereafter as counsel can be heard. 

Dated, N. Y„ .., 19 _ 

Tours, etc., 


United States Attorney 
Attorney for _ 


0 


Attorney for _ 


JUrirlrt (Court 
SOUTHERN DISTRICT OF NEW YORK 

U«mO STATES OF MONICA, 

Fl«lntiff, 

AJICOPP tlATTOHAf. SWWCI8, IffC., 




imwcor jwuth auihckw, Jr. -. 

TEL. United Slates Attorney 

3A4-6T?* Attorney for 
Due service of a copy of the within is here¬ 
by admitted. 

New York, ___ , 19.. 


To 


Attorney for 


Attorney for 


FPI —88—2-23 >71—MM—TO15 











AMENDED ANSWER i .1 ' 


VEITED STATE'S P7E , n»Tr!T e™p*jp 

sournrai? Dii TH.icT o? km* yorx 


UUITED S7ATJ55 CP AliERXCA, . : 

V" > ■ • 

• v ; Plcir.tiff, > 4 j 

.-Cfninnt- • 

ANCORF NATIONAL SETVICrv, IHC., • 

■ , defendant. • 
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‘ /urerosn jws/rf cft 
70 civ. 5770 /j;? 


5v>o defemfrnt, Ancorp national .Service*, Inc., 

for Ito amended answer by it- attorney, rj-cno Frederick 

• . . *» 

Poth, Esq. ) • • 

, . . ’ , • t 

EK££* Artisit 3 the Allccetlcno of Pare&raph 3 
cf the corplaint except that the proceeding before the 
»«dfr.il i‘:*c.3o Corsair ~lon therein referred to related 
. --.cl % - to the r»’.M*chnrc and sale of rangas'.inee, pope: I nch 
i c : -..<c hooky a-'d tobacco product.c, r.nd c;.oluded r- 
. * tnerofron, and no chnrr.ejj vere iut;urd or fir/lin-'j 
r t,r?n t,V|Croin any tie** «':«Unct t-h« defendant rcldtin; 
to r ’" 0 > with rcc.?;et to tiw ratters sot • 

forth ?r: t*»e complaint; nr.J the order infer rod to :lr 
J* id K*. h 3 weg not interdr d to enforce the prov'r- 
1 u ' - ' ’*rll<;chTc, t’v r-ito with rc.r.'cot to n-vt; -'iv 
i»* t >ii ebrmee of prior /«'.v'-in^ a;..;* di’.c. pjro.*e;.& Lcfe' •» 

♦ v, ' V v. i c« ".iliriin, . • 


/. Si 1 r-'n' i r- -f v-r. r.) 


ef "i •* 








of the complaint except Admits? that it received the sun 
nentJ.oned during the period referred to froiu the limp 
CK.v.r.y on Account of certain i«rtCM (/tS p WU , :|iJ ^ 
tOi ‘ 0 incurred by the defendant in handlin- . 

•*«-» ..U p'JO« 

lications to the benefit of the Tices Company, 

I1S5* renlcs **i® -J-lcdAtlono or 
6, 10 and 1^‘r of the complaint. 

£&2&3i s I>-niea tho allegations of Fata graph o 
of the complaint except ad-.-ita that it received the auns 

mentioned during the period referred to froa the Hews 

• • % 

Syndicate on account of certain cervices, expenditures 
arid costs incurred by the defendant in handling the :icv 3 
publications to the benefit of the Hows Syndicate. 

Fir.Td : Denies the allegations of i tr.;,;r. ; • 
of the complaint except ad.its. that it r •. * . * 

amtioned during the perioi referred to fio..- *. 4 o ; 
on account of certain cervices, expenditures c r.d c .v- 
incurred by the clefcndi.it in handling the K,:l publica¬ 
tions to the benefit of the Post Co. 

for o. First /.tiM r active l»e 

Cl.’T.I ? The vJthin action tocollect pi-rvlt! t *. 
io v-rc.Vicure having teen co^-xiioctf without cue j rx 
or pi-Jor hccir! ng before the rodcjvl Trr-.c's Cc*.. * • 
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For a Second Affirmative Defense 


SEVENTH * Die proceeding Instituted by the 

Federal Trade Commission pursuant to which the order of 

* 

April 13, 1964 was entered related solely to the pur¬ 
chase and sale of magazines, paper back and comic books 
and tobacco products, and excluded newspapers therefrom, ' 
and no charges were issued or findings made by the Feder¬ 
al Trade Commission at any time against the defendant 
relating to newspapers or with respect to the natters 
set forth in the coraploint, and the order of April '3, 

1964 was not Intended to enforce the provisions of law 
applicable thoreto to newspaper* in the absence of prior 
hearing and duo process before the Federal Trade Commis¬ 
sion. 


For a Third Affirmative JV*fenae 
and in lilt i ration 


On information and belief, tho Tines 
Company, the News Syndicate and the Post Co., their offi¬ 
cers and employees, at the times mentioned in tho com¬ 
plaint were engaged in a combination, plan and agreement 
to fix and maintain retail prices for their publications 
when ebld on newsstands in and about the City of New York 
contrary to the antitrust laws; and in pursuance of and 
as part of such illegal combination, plan end agreement, 
the Timeo Company, the Neva Syndicate *nd the Post Co., 
their officers and employees, forced the defendant to 
incur for th^ir benefit cccts find crpc -iiturus vithout 

proper payment while precluding the def« ndcot. from cx»di- 

* 

fying its retail prlcon to compensate thereforj o r d 
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pursuant to that combination, plan an<f/agreement, the 
limes Company, the News Syndicate and the Post Co. ar¬ 
ranged with the Federal Trade Commission to proceed sum- ” 
marily against the defendant while absolving such parties 
from action by the Federal Trade Commission by reason of 
the allegedly illegal payments to the defendant and the 
illegal price-fixing conspiracy referred to above. 

Dated* New York. New York 
March / ,]c'L , 1971 


mTirrwimicK KvmrFzzr 

Attorney for Defendant 
Ancorp National Services, Inc. 
230 Park Avenue 
New York, New York 10017 
Telephone: ( 212 ) 606-6030 









SECOND AMENDED ANSWER 140a 

(Filed July 5, 1973) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 

UNITED STATES OF AMERICA, 

Plaintiff, 

-against- 

ANCORP NATIONAL SERVICES, INC., 

Defendant. 

- - x 


70 Civ. 5770 DBB 
SECOND 

AMENDED ANSWER 


The defendant, Ancorp National Services, Inc., 
for its second amended answer by its attorney EUGENE FREDERICK 
ROTH, ESQ: 

FIRST : Admits the allegations of Paragraph 3 of 
the complaint except that the proceeding before the Federal 
Trade Commission therein referred to related solely to the 
purchase and sale of magazines, paper back and comic books 
and tobacco products, and excluded newspapers therefrom, and 
no charges were issued or findings made therein at any time 
against the defendant relating to any newspapers or with 
respect to the matters set forth in the complaint; and the 
order referred to in said Paragraph 3 was not intended to 
enforce the previsions of law applicable thereto with respect 
to newspapers in the absence of prior hearing and due pro¬ 
cess before the Federal Trade Commission. 

SECOND : Denies the allegations of Paragraph 5 of 

the complaint except admits that it received the sums men¬ 
tioned during the period referred to from the Times Company. 

THIRD : Denies the allegations of Paragraphs 6, 10 
and 14 of the complaint. 
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FOUR TH; Denies the alienations of Paragraph 9 of 
the complaint except admit': that it received the sums men¬ 
tioned during the period referred to from the News Syndicate. 

| 

FIFTH : Denies the allegations of Paragraph 13 of 

the complaint except admits that it received the sums men¬ 
tioned during the period referred to from the Post Co. 

For a First Affirmative Defense 


SIXTH : The within action to collect penalties is 

premature having been commenced without due process or prior 
hearing before the Federal Trade Commission to the prejudice 
and denial of the defendant's rights. 

For a Second Affirmative Defense 

SEVENTH : The proceeding instituted by the Federal 

Trade Commission pursuant to which the order of April 13, 

1964 was entered related solely to the purchase and sale of 
magazines, paper back and comic books and tobacco products, 
and excluded newspapers therefrom, and no charges were issued 
or findings made by the Federal Trade Commission at any time 
against the defendant relating to newspapers or with respect 
to the matters set forth in the complaint, and the order of 
April 13, 1964 was not intended to enforce the provisions of 
law applicable thereto to newspapers in the absence of prior 
hearing and due process before the Federal Trade Commission. 

For a Third Affirmative Defense 
_ and in Mitigation _ 

EIGHTH : On information and belief, the Time3 Com¬ 

pany and the Mews Syndicate, their officers and employees, 
at the times mentioned in the complaint we j engaged in a 
combination, plan and agreement to fix and maintain retail 
pricer, for their publications when sold on new39tands in and 
about the City of New York contrary to the antitrust laws; 
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and in pursuance of and ao part of such illegal combination, 
plan and agreement, the Timas Company and the News Syndicate, 
their officers and employees, forced the defendant to incur 
for their benefit costs and expenditures without proper pay¬ 
ment while precluding the defendant from modifying its retail 
prices to compensate therefor; and, pursuant to that combin¬ 
ation, plan and agreement, the Times Company and the News 
Syndicate arranged with the Federal Trade Commission to pro¬ 
ceed summarily against the defendant while absolving such 
parties from action by the Federal Trade Commission by reason 
of the allegedly illegal payments to the defendant and the 
illegal price-fixing conspiracy referred to above. 

For a Fourth Affirmative Defense 

NINTH : Any rights, claims or causes of action on 

the part of the plaintiff arising prior to January 1, 1967 
are barred by the statute of limitations (15 U.S.C. Sec.l5(b)). 

* 

Dated: New York, New York 

June *2*?, 1973 


EUGENE FREDERICK ROTH, ESQ., 
Attorney for Defendant, 

Ancorp National Services, Inc., 
230 Park Avenue 
New York, New York 10017 
Telephone: (212) 686-8030 
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(Case called.) 

MR. ROSENBERG: Ready for the Government. 

THE COURT: Proceed, Mr. Rosenberg. 

MR. ROSENBERG: Hood morning, your Honor. 

The Government will waive an opening statement 


and proceed directly to crial. 


THE COURT: I have looked at your papers and I 
have talked to all of you. 

Do you want to make an opening statement? 

MR. ROTH: i have a motion to make. 
the COURT: what is your motion? 

MR. ROTH: Your Honor, the record shows that 
Judge Tyler denied our motion to dismiss - and I don't 
know whether you examined the record. Judge Tyler denied 
cur motion to dismiss on the ground that the proceeding 
far as it refers to civil damages was wholly 

Premature. There should have been a prior hearing before 
the Commission and notice and so on. 

I assume your Honor — 

THE COURT: if judge Tyler so decided I adhere 
to his decision. That is the law of the case as far as 
I am concerned. 

MR. ROTH: of course, as far as you are concerned. 
I renew the motion. 


SOUTHERN DISTRICT court reporters, u.,. courtroom 

POLIV SQUARE. NEW vm» sty m . ..as 
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THE COURT: You have reserved your rights. 


I will adhere to it. 


/ 


MR. ROTH: There is a further point I want to 
make. I don't want to argue in detail now. I think an 
analysis to the brief that the Government has submitted will 
show that actually the assessment of the penalty itself 
in this case could not be made without some prior direction 


or hearing before the Commission. 


The Attorney General 


is not authorized to bring this proceeding. 

They themselves claim that they included an 
application for an injunction so that that penalty provision 
would be ancillary to it. We say that that is the law 


of the case. 


I think that will require considerable briefing 


and — 


THE COURT: You reserve your rights on the 


record on that. 


MR. ROTH: I want to mention also that we filed 


and served an amended answer pursuant to the authority of 
the pretrial order which included the statute of limitations 
as a defense which we didn't afford. 


We said a five-year statute and the Government 
said a four-year statute and your Honor will have to 
determine that. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOIEY SQUARE. REV YORK. N.Y. CO 7-ASM 
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THE COURT: I will do that after I hear what 
evidence there is. Thank you. 

You may proceed, Mr. Rosenberg. 

MR. ROSENBERG: On page 35 of the pretrial 
order where the parties listed the witnesses they intended 
to call the Government indicated that it would call Patrick 
J. Reynolds and the parties stipulated that he would be 
called by his testimony before the Federal Trade Commission, 
the investigational hearing on September 23, 1969, the 
transcript of which is to be treated as a deposition within 
the meaning of the Federal Rules of Civil Procedure 
excluding hearsay testimony and subject to all proper 
objections including objections as to form. 

At this time the Government would propose to 
call Mr. Reynolds and to submit to the Court for its 
inspection the transcript of his testimony with certain 
excisions which we will indicate on the record. 

MR. ROTH: I don't — 

THE COURT: Are you calling Mr. Reynolds to 

the stand? 

MR. ROSENBERG: He is dead, your Honor. 

THE COURT: Oh, I see. 

MR. ROTH: Counsel is using a legal fiction of 
some sort. We stipulated that his testimony could be 

southern district court reporters, u.s. courthouse 

ROLEV SQUARE. NEW YORK. N.Y. CO 7-4SE0 
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treated as if it's a deposition. 

THE COURT: Fair enough. 

What I want you gentlemen to do with Mr. Reynolds' 
testimony is that I want you to indicate what parts of it 
you want me to read. I don't want to read all of it. 

MR. ROTH: I feel that the testimony should be 

read into the record. 

THE COURT: That is going to waste a colossal 
amount of time. 

MR. ROTH: There are exhibits. I think this 

is the first witness and I think counsel intends to lay 
the groundwork through him. 

THE COURT: Is that right? 

MR. ROSENBERG: We are prepared to submit 

approximately 45 pages out of the 65 pages of his testimony. 

THE COURT: I suppose if you are going to do 
that you. better submit the whole thing. I don't see 

why it's got to be read into the record and waste all that 
time. 

MR. ROTH: I think it's important. It con¬ 
tains elements of the case that I think should be brought 
out to your Honor directly and contains objections. There 
will be objections to the things he puts in there. I never 
intended, when I stipulated that, that it would be just 

SOUTHERN DISTRICT COURT RERORTERS. U.S. COURTHOUSE 
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thrown into the hopper. 

THE COURT: You have live witnesses, haven't 

you? 

MR. ROSENBERG: Yes, sir. 

THE COURT: Let's proceed to the live 

witnesses and see how far we get and then we will consider 
that other matter. 

MR. ROSENBERG: Before calling the first 
witness for the Government I would like to introduce the 

V 

Court to Mr. Alexander Greenfeld who is in the legal 
department of the New York Times. He is a member of the 
bar of the District of Delaware and the District of 
Columbia. He is a former United States Attorney from 
Delaware. 

I move his admission pro hac vice today. 

THE COURT: I will be glad to hear from you, 

sir. 

MR. ROSENBERG: The Government calls as its 

first witness Ivan Veit. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEV SQUARE NEW VORK N.V. CO 7-4SE0 
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IVAN VEIT, called as a witness by the Govern- 

♦ 

ment, being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. ROSENBERG: 

Q By vhorn are you empllyed? 

A New York Times. 

Q How long have you been employed by The Times? 

A 45 years. 

Q Would you briefly indicate to the Court the 
positions you have held with the New York Times? 

A I joined The Times in 1928 in the classified 
advertising department. I became promotion manager in 
1932 and promotion director shortly after the war. World 
War II, assistant business manager in 1957 and a year or 
two later that title was changed to business manager. 

In 1963, vice-president, and in 1970 executive 
vice-president. 

Q Could you indicate what your responsibilities 
were as an assistant business manager beginning in 1957? 

A The principal responsibilities were supervison 
of the promotion and circulation departments. 

Q Did those duties change in any material respect 
when you became business manager? 

A No, my responsibilities were broadened somewhat 
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but those responsibilities remained. 

Q When you became vice-president of The Times 

in 1963 did you continue to be familiar with the circula¬ 
tion and promotion departments of The Times? 

A ,Yes - 

Q When would you say your familiarity with those 
two departments of The Times came to an end, if it did? 

A My contact became much less frequent at the 
end of 1967. There as a reorganization and the 
circulation, advertising and promotion departments were 
assigned to Vice-President Andrew Fisher and my respons¬ 
ibility became the development and management of the 
subsidiary activities of The Times. 

Q Mr. Veit, in the course of your employment at 
The Times have you become familiar with the manner in 
which the copies of the New York Times are distributed to 
and sold by the retail news outlets? 

A In a general way, yes. 

Q Could you indicate in a general way how the 
circulation of The Times proceeds from the plant to the 
ultimate customer? 

A In one part of the Manhattan area the Times 
directly to the news dealers, lower Manhattan and on the 
west side. Elesewhere the distribution is made through 
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wholesalers who d. 4 stribut other publications as well as 
The Times. 

The New York City wholesalers pick up their 
papers at our loading docks. The suburban newspapers 
receive the papers from our trucks. They carry the 
papers to the suburban wholesalers and, of course, we ship 
to the wholesalers throughout the cowtry who handle The 
Times. 

q Do you know what the wholesalers do with the 
papers when they receive them from The Times' trucks? 

A They receive them in bulk. They break them 
down according to their schedule of deliveries and distrib¬ 
ute them, usually carrying other publications on the same 
runs. 

THE COURT: These wholesalers buy the papers 

from whom? 

THE WITNESS: From US. 

THE COURT: Where do you do your own direct 

distribution? How does that operate? 

THE WITNESS: We bill the dealer. That is a 

limited number and only in Manhattan. 

Q Is this description which you have just given 
us roughly accurate for the year 1960? 

Yes. 
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Q Focusing on the year 1960, if you will, did 
The Times sell copies of its newspapers to any multi-stand 
outlets in that year? 

A Yes. 

Q Can you name any of those multi-stand outlets? 

A The largest, of course, was Union News. 

There were other smaller ones. There was ABC Group, 

I believe one named Armstrong. I don't know the others. 

MR. ROTH: What is the period we are talking 

about? 

THE COURT: 1960. 

Q In 1960 did The Times also sell its papers 
in independent outlets, that is to say singly owned retail 
outlets? 

A We sold them in Manhattan, in the area I 
described as being in our direct delivery area. 

THE COURT: You said lower Manhattan? 

THE WITNESS: Lower Manhattan and up the wost 
side. That is about to 125th Street. 

Q In addition to the s&les which the New York 
Twines made directly to retail outlets, to your kno* ledge, 
did the wholesalers to whom the New York Times sold its 
product distribute to any independent dealers in addition 
to the multi-stand outlets that you have mentioned? 
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A Yes, the wholesalers deliver to a great many 
independent dealers* Most of the dealers are independent. 

Q Could you give us an idea of how many, an order 
of magnitude, how many independent stands The Times has 
sold out to in fie New York metropolitan area? 

A At that time — and I may be wrong about 
this — but at that time I would think in New York City 
and suburbs there were 13 to 15,000 newsstand outlets for 
newspapers. There are fewer today but in 1960 I think 
that would be the number. 

Q By what factor has that number diminished at 
present, if you know? 

A Well, this is a guess and I don't think it far 
wrong. I think about half that many now. 

Q Mr, Veit, does the final product sold at the 
newsstands, that is the copy of the New York Times, differ 
in any way depending on whether it's sold in an independent 
newsstand or a multi-chain, multi-star.d chain? 

A Well, the difference would be a factor of time 
and not the nature of the stand. Our delivery runs are 
going out over a long period of time and the trucks take 
the papers in chronological sequence. 

Q But the paper itself is physically the same 
whether it's sold at a Union newsstand, an ABC vending 
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stand or an independent outlet wholly owned by one 
proprietor, is that right? 

A That is correct. 

Q Do the retail distributors do anything with the 
newspaper physically to alter its shape or its content 
after they acquire it either from The Times or a whole¬ 
saler and before they sell it to the general public? 

A On the daily paper, no. On the Sunday news¬ 
paper they assemble it. They receive the Sunday paper 
in parts over a period of two or three days and they do 
put them together. 

THE COURT: Where do they get those from? 

THE WITNESS: The same process. 

THE COURT: Through the wholesalers? 

THE WITNESS: Yes. 

Q Are parts of the New York Times received other 
nights? 

A Some of them, yes. The Advance, the Book 
Review, the Travel & Drama are inserted into one package 
and they start going out Wednesday night or Thursday. 

Q You say that those sections are inserted by 
you. Which are the sections of the papers that have to 
be assembled By the retailer? 

A Mr. Goldstein wojld be a more expert witness 
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than I on that. There is the Advance. There is the 
Real Estate & Financial. There is the Sports and 
Review, and there is the Classified and the main section. 

Uusally they have those five or possibly more 
units to put together. 

Q Do all the retail outlets have to do substan¬ 
tially the same assembling of the New York Times for the 
Sunday copy? 

A Practically. There are very few which 
because of their location and the volume of the Sunday 
paper we deliver complete. That procedure has been 
greatly reduced in recent years. 

I don't know the present number but there are 
a few stands, I believe almost entirely in Manhattan, that 
do receive completes. 

THE COURT: This is the area of direct 

delivery that you are talking about? Has this ever 
happened to wholesalers? 

THE WITNES: I can't answer that, your Honor. 

I believe it's only direct delivery but Mi. Goldstein will 
be able to answer that question. 

Q Mr. Veit — 

A Hotels are a prime example of complete delivery. 

Q Mr. Veit, focusing again on the period of 
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approximately 1960, were there union newsstands in rough 
pro.-imity to other retail outlet at which copies of the 
New York Times were sold? 


Q In the metropolitan New York area? 

A Yes. 

0 Is that still true today? 

A Yes. 

Q To the best of your knowledge has that been true 
continuously since 1960 through the present, let's say? 

A Yes. 

THE COURT: I am a little confused. How do 
you sell the Union News? 

THE WITNESS: In our direct area we deliver 

the paper and in the wholesale area the wholesaler delivers 
the paper. 

THE COURT: Just as any other outlet? 

THE WITNESS: Yes. 

Q Does the phrase "point of sale" have any partic¬ 

ular meaning in the newspaper circulation field? 

A Yes. 

Q Would you explain what it means? 

A Well, the point of sale is the locality where 
the paper is available to the public. It's also frequent- 
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ly a point where special promotion is useful because the 
paper is available. •> 

Q Has The Times ever used promotional material 
at the point of sale? 

A For a great many years. 

Q Focusing on the period beginning when you became 
assistant business manager in 1957 and going on to 1960 
did The Times use any promotional material at the point of 
sale, to your knowledge? 

A Yes, we did. We did it regularly. 

Q What sorts of promotional devices or schemes 
did you use? 

A Well, the principal device was an 11 by 14 
approximately card — 

Q 11 inches by 14 inches? 

A Yes. It would fall into two rough categories, 
one the general promotion with some slogan or phrase that 
we thought was complimentary and useful to the New York 
Times but more particularly to promote specific articles 
or series of articles, the World Series, the Olympics, 
and so on. 

Q Do you have any recollection of how frequently 
The Times would run off one of the series of posters and 
the period 1957 to 1960? 
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A My best recollection would be that we produced 
at least one or two a month. 

Q About how many would you run off? 

A We would run off enough for the newsstands in 
the area and in some instances, probably more instances 
than not, we also provided for important stands outside 
the metropolitan area. 

Q Can you give us an idea in terms of order of 
magnitude how many posters were printed in this period of 
the late '50s? 

A 15 to 20,000 would br a typical print order. 

Q Were the posters distributed by The Times to 

the news outlets? 

A Well, they were delivered with the papers in 
our direct delivery area. They were distributed with 
the bundles of papers by the wholesalers in their areas. 

Q Were they distributed to only one class of 
stands or one group of stands owned by a particular owner 
or owners? 

THE COURT: Are you talking about direct 
delivery now? You send these things to the wholesalers. 
Do you know what they did with them? 

THE WITNESS: We would know because we had a 
field force, y our Honor, that visited the wholesalers 
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each day and checked newsstands. If the cards were not 
distributed we would know it. 

They would go out in bundles with the papers. 
The news dealer frequently exercised his option to display 
them or not but they went out generally to all newsstands. 
There was no selectivity. 

MR. ROTH: May I ask that the question and 
answer preceding this be read. 

MR. ROSENBERG: I don't believe the question 
has been answered. 

MR. ROTH: He answered that. 

(Question read.) 

Q Is it a fair statement, Mr. Veit, that in the 
period 1957 to 1960 the posters were distributed to Union 
newsstands as well is other stands? 

A They would in the normal course receive them 
like all stands. 

THE COURT: How did you sell Union News, some¬ 
times direct and sometimes to wholesalers, is that correct? 

THE WITNESS: Correct. 

THE COURT: If you were selling Union News 
through wholesalers you would, in effect, soil the news¬ 
papers and pass the promotional material to the whole¬ 
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THE WITNESS: The wholesaler provided the 
transportation to the stand whether it was Union News or 
an independent. 

THE COURT: But your part of it was in getting 
it to the wholesaler? 

THE WITNESS: Yes. 

Q Did the New York Times in the period 1957 to 
1960 seek the permission of the newsstand owners before 
posting or directing the wholesalers to post these 
placards, the promotional material? 

A No. Our field men, road men as they were 
called, who made the circuit of the stands usually more 
often than not would put the poster up. The news dealer 
didn't object. 

Q Is this statement true as to the Union news¬ 
stands as well as the other independently stands? 

A I can't answer that. I would assume so 
but I don't know for a fact. 

Q Are there any other factors in the area of 
promotion that bear on the sale of the New York Times? 

A A great many. The promotion of The Times, 
in addition to various forms of point of sale promotion, 
involves newspaper advertising, radio spots, television, 
direct mail# canvassing. We use every technique that 
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we can think of that is effective. 

Q At the point of sale itself are there any 
other promotional devices used besides the poster? 

A Yes, se provided mobile newsstands, rolling 
newsstands which a dealer could roll in and out of his 
store with The Times promotion on it. 

Over the years we used to paint stands for a 
dealer in return for which we would paint on one of our 
slogans. We provided point of sale novelties such as 
change pads and that sort of thing that you see in 
stationery stores. 

Q These would bear the logo of the New York 

Times? 

A Yes, and whatever our current slogan happened 

to be. 

Q Were there any other features in the way the 
newspaper itself was displayed at the stand that were of 
concern to you in your capacity as head of the promotion 
department of The Times? 

A Well, we at one period created a special news¬ 
stand with our slogan at the top. That was used in the 
country area, not so much in the city area. This was 
in areas where the paper had not been readily available. 

Q Was it a concern of yours whether the New York 
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Times itself was physically displayed in a particular 
position or in a particular manner on the newsstands? 

A Well, yes. The position that was preferred 
was in the front line on the counter. The locale in 
the line made no difference, just so long as it was 
displayed with the others in the front. 

Q Were there employees of the New York Times 
under your control or direction whose job it was to see 
that The Time3 was adequately displayed at the news.tands? 

A Yes, that was one of the responsibilities of 
the group we called road men or inspectors. 

Q Was this true in the period 1957 to 1960 as 

well? 

A I beg your pardon? 

Q Is this statement that you just made that the 
road men were in charge of maintaining — 

A That was one of their duties, yes. 

Q In that period, 1957 to 1960? 

A Yes. 

MR. ROTH: I want to nention something. 

Of course, there is background material prior 
to the statute of limitations. 

THE COURT: I understand that. 

MR. ROTH: I don't intend by being quiet -- 
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2 

THE COURT: All right. 


3 

MR. ROTH: I will object perhaps later. 


4 

THE COURT: Okay. 


5 

Q Mr. Veit, in 1960 did the New York Times sell 

1 

6 

the copies of its newspapers to retail outlets at a uniform 


7 

rate? 


8 

THE COURT: That question I have a little 


9 

trouble with. 


10 

Can you repeat that question. 


11 

(Question read.) 


12 

THE COURT: Are you talking about direct 


13 

distribution? That is the only sale to retailers you made. 


14 

is that right? 


15 

THE WITNESS: I believe the answer to the questio 

n 

16 

is that in 1960 Union News paid a lower rate _ 


17 

™E COURT: That isn't the question he is ask¬ 


18 

ing you. That is why I have trouble understanding the 


19 

question. 


20 

In 1960 you sold some of your papers to retail¬ 


21 

ers in Manhattan? 


22 

THE WITNESS: Yes. » 


23 

THE COURT: You sell other papers to wholesalers? 


24 

THE WITNESS: Yes. 


25 

THE COURT: So the purport of that question, as 
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far as I can understand it, is where you sold direct, did 
you sell them at the same price? 

THE WITNESS: The price per hundred copies to 
the Union newsstands was lower — 

THE COURT: You haven't answered his question 
or my question. 

You sold direct. When you are selling direct 
that is lower Manhattan? 

THE WITNESS: Yes. 

THE COURT: The rest were wholesalers. 

When you sold direct the question is did you sell at the 
same price and then you started saying about Union News. 

Is the answer you didn't sell at the same 
price? You sold direct? 

THE WITNESS: That is correct. 

THE COURT: If you didn't sell at the same price 
what was the difference in prices at which you sold at 
retail? 

THE WITNESS: The price at retail was the same. 

THE COURT: That is not my question. Your 

price. 

THE WITNESS: My recollection is, and there is 
a record here that could refresh it, in 1960 the price 
per hundred copies to a dealer — the regular price was 
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$19 and, I believe, our price to Union News was 18.75. 

THE COURT: Is that the only one that was 
18.75 when you sold at retail? 

THE WITNESS: So far as I know. 

THE COURT: That was the one direct outlet where 
there was a discount, is that right? 

THE WITNESS: Yes, sir. 

Q Mr. Veit, if we can turn back to the question 
of The Times relationship to its wholesalers as well as to 
its retailers, in those instances I gather that the great 
majority of instances where The Times sold to a whole¬ 
saler to a retailer — 

A That is correct. 

Q Did The Times negotiate directly with the retailer 
for the sale of the paper or did The Times only negotiate 
with the wholesalers? 

A We didn't negotiate with the retailer. 

Q What did occur? 

A' The wholesaler distributed our papers. 

Our road men checked the supply and the position. They 
performed such chores as moving papers around if one had 
left over and another stand had sold out, things like that. 
But that was the extent of our contact with the retailer. 

Q Focusing on the year 1960 you have testified 
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that The Times granted a rebate or a price allowance to 
the Union News Company. To the be 3 t of your recol¬ 
lection, was there any other outlet, retail outlet either 
multi-stand or individual to which The Times granted a 
rebate or price allowance? 

THE COURT: I haven't heard anything about a 

rebate until you started talking about a rebate. All I 
heard was that on direct sales they sold $19 a hundred 
and to Union 18.75 a hundred. 

THE WITNESS: In the direct area, your Honor. 

I believe that same result was obtained in the areas where 
the wholesalers supplied the newspapers by means of a 
rebate to us. 

THE COURT: Through the wholesaler? 

THE WITNESS: Yes. 

THE COURT: How did that work out? Who sold 

the wholesaler the lot of newspapers and what would happen? 
Did he report to you whatever he sold so many to Union 
News or give you a 25-cent rebate, is that what happened? 

THE WITNESS: I am not sure of the mechanics. 

I wish you would ask that question of the mechanics of it 
of Mr. Goldstein. 

Q Do you recall in 1960 approximately how much 
money The Times granted to the Union News Company in the 
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form of price ’lowances for the sale of the New York 
Times? 

A My recollection is that on the per copy basis 
it ran around 22 or $23,000 per year total. 

MR. ROTH: May I ask just how these payments 
or allowances of credits are made? 

THE COURT: I am a little confused. 

In the case of direct sales you sell them at 

■% 

25 cents less per hundred copies at a time? 

THE WITNESS: Yes. 

THE COURT: When you sold to a wholesaler — 
he told us he couldn't give us the mechanics of that. 

In taking in this 22 or 23,000 you are includ¬ 
ing the difference in the direct sales and what the allow¬ 
ances made to wholesalers was? 

THE WITNESS: That is the total, yes. 

THE COURT: . Okay. 

Q Do you know how long this practice existed 
prior to 1969 of granting the Union News Company — 

A I don't know how long it lasted. It was a 
long tradition and it was an accepted part of the oper¬ 
ation. 

Q Was there any consideration for these payments 
or price differentials that The Times granted to the Union 
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New Company? 


A There was no special consideration. The 
basis was our belief that the Union newsstands were high 
cost operations. They were high traffic points. 

They were valuable to us and we recognized that 
their costs were of a a different order than those of 
ordinary newsstands. They had unionized help with periodic 
escalation in salaries and it was on that basis that from 
time to time we granted requests from Union News for 
increases in the rebate allowance. 

Q Up to the period of 1960 did the Union News 
Company perform any services or supply you with any 
product that the other retail outlets were not also 
supplying you? 

A No. Their service to us was to display The 
Times as well as it did other leading publications and have 
an adequate supply. But they did nothing else. 

THE COURT: As far as you know, was this a 

regular practice in the trade? There were other news¬ 
papers and they did the same thing? 

THE WITNESS: It was a general practice. 

We didn't know the deteils but it was generally known that 
both newspapers and magazines made concessions of various 
sorts because of the importance of the Union News outlets. 
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Q Did there come a time in May of 1960 when 
The Times ceased being sold at all of the Union newsstands? 

A In May 1960 The Times was not withheld from 
sale in the Union newsstands but $t was taken it out of 
the display position and put on the back shelf or under the 
counter. The same was done with the World-Telegram. 

Q Can you recall on which Union newsstands, if 

any this occurred? 

A It occurred in the Union newsstands in the rail¬ 
road terminals, Penn Station, Grand Central, and in Union 
newsstands operated along the suburban transportation 
lines. 

Q At the time — 

THE COURT: This happened both where you were 
selling direct and where you were selling to wholesalers? 

THE WITNES: Yes, your Honor. 

Q Prior to the removal of the New York Times from 
the front display space on the counters were you party to 
any conversations with any person representing the Union 
News Company concerning the sale or distribution of The 
Times? 

A I had no conversations with anyone from Union 

News. 

Q How long, to the best of your recollection 
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today, was The Times kept off the Union newsstands in 
these locations? 

A It was not kept off. it was taken out of 
display for ten days. 

Q Did this have any effect on the net circulation 
of the New York Times? 

A It did. We tried to compensate for it. 

We got permission from the director of concessions for the 
railroad to set up independent stands in the terminals 
and we had newsboys or newsmen at various suburban 
stations but my recollection is that even with that com¬ 
pensating sale our loss was in the neighborhood of about 
1500 copies a day, roughly 1000 in the city and 500 in the 
suburbs, something like that. 

Q Does the phrase "hustler sales point" have any 
particular meaning in the newspaper field? 

A I avoided that phrase, hustler, but it's quite 
respectable. a man or boy wh o sells a particular 


paper at a sales point is called a hustler. We had 
hustlers as well as the stands that were set up in the 
railroad terminals. 


tion? 


Did this fully make up for the loss in circula- 


No, we had a net loss, as I said, of 1500 a day. 
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according to my recollection. 

Q Was The Times permanently removed from the 
Union newsstands in Grand Central and other major 
terminals? 

MR. ROTH: Permanently? 

MR. ROSENBERG: Yes. 

A No. 

Q It was restored to the stands? 

MR. ROTH: He testified it was for ten days. 

THE COURT: As I understand it, this boycott 

lasted for ten days? 

THE WITNESS: Yes. 

THE COURT: What is your question? 

Q After The Times was restored to the Union news¬ 
stands in May of 1960 did there come a time when y ou were 
asked to attend a meeting with representatives of the Union 
News Company? 

A Yes. 

Q Can you describe the circumstances in which 

you were asked to attend this meeting? 

A Mr. Goldstein, Nathan Goldstein, our circula¬ 

tion director, asked if I would attend a luncheon which 
would be given at The Times to be attended by Henry 
Garfinkle, the head of American News and Union News and 
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Morris Strassman and William Welkowitz of The News. 

Q Were you told that any other persons would be 
in attendance? 

A No. 



Q Did this meeting occur? 

A It did. 

Q Approximately when did it occur? 

A It happened in early July 1960. 

Q Where was it held? 

A In one of the small private dining rooms on the 
11th floor of The Times. 

Q Before turning to the substance of the discussion 
at this meeting at the New York Times in July of 1960 I 

wonder if you can identify some o f the persons who were 
thered. 

THE COURT: He just did, I thought. 

Q Had you previously met with William Welkowitz of 
the New York Daily News? 

A I met him casually. I had no direct business 

dealings with him but I knew him. 

Q Did you at any time prior to the July 1960 at 
The Times have occasion to discuss with Mr. Welknowitz the 
business problems of the New York Times or the New York Daily 
News? 
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A No. 

Q At any time subsequent to the July 1960 meeting 
did you have such conversation with Mr. Welkowitz? 

A No. 

Q Prior to the July 1960 meeting that you have 
just mentioned had you had any meetings with Henry 
Garfinkle? 

A No business meetings. I had seen him in 

social groups. 

Q Had you had any occasion prior to this 'meeting 
to have any conversations with him whether in person or 
on the phone concerning the business problems of the New 
York Times or the Union News Company? 

A No. 

Q What about Morris Strassman? 

A I didn't know Morris Strassman. I had seen 
him only a couple of times. I had no business conversa¬ 
tions with him, 

THE COURT: Who was Mr. Strassman? 

THE WITNESS: I believe he was with the Union 

News. He was in charge of the newspaper division. 

Q Was it your practice as the assistant business 

manager of the New York Times irt 1960 to meet on any kind 
ofregular basis with the other executives of New York City 
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newspapers who held comparable positions? 

A No. 

Q Did you from time to time on a regular basis — 

THE COURT: This isn't an antitrust case, I 

hope. 

MR. ROSENBERG: No, your Honor, it's not. 

THE COURT: I don't quite see the relevancy 
of these questions at this moment. 

MR. ROTH: He is anticipating my theory of 

implications of price fixing which I am not going to prove 
by direct evidence, which you never do in an antitrust 
situation. 

THE COURT: All right. 

You are saying you didn't, that is your answer. 

THE WITNESS: Right. 

Q Turning to the July 1960 meeting at The Times, 
can you recall the substance of the conversation that 
occurred at that meeting? 

A Yes. Mr. Garfinkle outlined his financial 
problems. It was a familiar story. 

THE COURT: Why was that? 

THE WITNESS: Because every time a request came 
through for an increase in allowances it was based on the 
claim which I must confess that we accepted at that period 
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that his costs were high and that newspapers were not 
profitable to him. 

THE COURT: You are referring to allowances, 
that is 25 cents a hundred? 

THE WITNESS: That moved through the years. 

I don't know the schedule. I believe it reached 
$1 a hundred on the daily and $2-1/2 a hundred on the 
Sunday but this practice was discontinued. 

MR. ROTH: I don't like to make these motions 
to strike out but in this case I will. 

He testified he never had dealings with 
Garfinkle or Strassman. He talks about vague recollec¬ 
tions — 

THE COURT: I want to straighten out my own 
record on this. 

I thought you testified that in 1960 the price 
was $19 a hundred but there was a concession to Union News 
of making it 18.75 a hundred. 

THE WITNESS: I think that was it. There is 
a schedule here that indicates exactly what the variations 
were. But that is my recollection. 

Q Did Mr. Garfinkle at this meeting make any 
reference to the incident involving The Times and the 
World-Telegram earlier that year? 
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MR. ROTH: I think that the witness shouldn't 
be led this way. He was asked to state the substance 

of the conversation and I think he should go on to state 
the substance of it without being led by counsel. 

THE COURT: That doesn't bother me. I will 
let him answer. It's a long time ago. 

THE WITNESS: My memory is refreshed. 

MR. ROTH: It's refreshed by depositions. 

THE WITNESS: The memorandum that I wrote two 

or three days after. According to my own memorandum, I 
raised the question of the day that the Union News had — 

MR. ROTH: I must object. He is talking about 

his memorandum and not his recollection. I would like to 
know which it is. 

THE COURT: Where is the memorandum? 

MR. ROSENBERG: I would like to exhaust the 
witness' recollection without the aid ofthe memorandum. 

THE COURT: Mark the memorandum. 

MR. ROSENBERG: The memorandum is marked 
Government's Exhibit 12 for identification. 

(Government's Exhibit 12 was marked for 
identification.) 

Q Mr. Veit, without now referring to that memo¬ 
randum can you tell us in your own words the full import 
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of the conversation that you had at the New York Times 
in July of 1960 with Mr. Garfinkle? 

A The substance of the conversation was after 
describing the squeeze that he was in that there had been 
a union escalation of salaries and that he had to explain 
to his directors within a short time why the newspaper 
division wasn't doing better. He suggested that an 
increase on the order of $2000 a year in our rebate our 
concession would be helpful to him. 

At that point I said that no, we would not 
give one additional penny and I said, "it seems rather 
inappropriate" this is the substance and not the words — 
for you to ask this of us only a couple of months after 
you gave us a hard time on the metropolitan newstands". 

I then asked him, "Do you have any other ideas" 
and he said that he did. That he would make available 

to us advertising space on his stands where we would 
promote The Times and as he talked about it he got quite 
enthusiastic about the idea. 

He said it would be very high class, and I 
remember the gestures, not more than three publications. 

The Times and The News and one other class publication. 

He mentioned The Saturday Evening Post. 

He said, "I will put up attractive frames and you buy 
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enough of these to make up the difference between your 
present concession to me and the extra $2000" — 

THE COURT: Buy enough of what? 

THE WITNESS: The display. He said he would 

put up frames and we could supply cards for prominent 
display on his stands. 

MR. ROTH: May I ask whether they were cards 

or posters? 

THE WITNESS: The 11 by 14-inch posters. 

Q Did Mr. Garfinkle propose to you any other 
promotional device as a means of generating additional 
revenue? 

A He only proposed that and he proposed it as 
a device to provide the differential. I told him that 
we would not buy them as a piecing out of the present 
system but we would consider it as a total package. 

THE COURT: What did that mean? 

THE WITNESS: It meant, your Honor, that the 
opportunity to have a prominent display such as he 
described on Union newsstands which are uniformly high 
traffic points struck me as being a very desirable 
promotion vehicle for us. 

I was inclined to consider that we would buy 
enough of those in a great many stands at a sum large 
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enough so we could wipe out the previous practice of 
concessions and rebates and by advertising display 
instead. 

THE COURT: Instead of this 25-cent differ¬ 

ential? 

THE WITNESS: Yes, instead of the varying 
differentials that existed during the years. 

MR. ROTH: is that part of the conversation on 

that date at that luncheon meeting? 

THE WITNESS: To the best of my knowledge. 

There was no commitment. I said we would consider it. 

MR. ROSENBERG: Can I ask that we divide up 
the direct and the cross-examination. 

MR. ROTH: I just wanted to clarify. 

Q Did you have authority to accept Mr. Garfinkle's 

proposal at the time that you were at this luncheon meeting? 

A No, this would have to be approved by the then 

general manager, Amory Bradford. 

Q Did you indicate to Mr. Garfinkle that his 
proposal was going to be treated in any particular way? 

^ w ® would consider it with the variation 

that I had posed. Not as a piecemeal thing but as a 
total thing. 

Q In the course of this conversation did Mr. 
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Garfinkle inquire of you or of Mr. Goldstein whether The 
Times had promotional agreements involving placards with 
other retail outlets where The Times was sold? 

A No, there was no conversation about that. 

Q Did Mr. Garfinkle ask you whether this practice 
was in existence with respect to any other newspapers? 

A No. 

Q Did he make any statement with respect to 

arrangements — 

THE COURT: This happened 13 years ago? 

THE WITNESS: Yes. 

THE COURT: It's your best recollection? 

THE WITNESS: Yes. 

THE COURT: You say it's a fact. Did you say 

that? 

THE WITNESS: I can't naturally say it's a 
fact but that is my best recollection, that this didn't 
enter into the conversation. 

THE COURT: All right. 

Q Do you recall whether there was any conversa¬ 
tion involving Mr. Welkowitz at this luncheon? 

A I can't remember any contribution that he made 
to the discussion at all. He was there but I can't 

say specifically any remark that Welkowitz made. 
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Q Following the luncheon of July 1960 did you 
make a memorandum summariving your recollections of the 
meeting? 

A I did. 

Q Let me ask you if Exhibit 12 for identifica¬ 
tion , which is before you now, is a copy of the memorandum 
which you made shortly after the luncheon meeting you have 
just described? 

A Yes. 

Q Was that memorandum made in the regular course 
of your business? 

A Normal course of events. 

Q Was it your regular practice to make such 

memoranda after meetings of this sort? 

A Yes, if it was of management interest I always 

did. 

MR. ROSENBERG: The Government offers Exhibit 

12 for identification in evidence at this time. 

MR. ROTH: If I weren't bound by it I 
would consent to it. I won't waive any cross with regard 

to it. 

THE COURT: Do you want any voir dire now? 

MR. ROTH: You offer it and for the moment I will 
have to object. 
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THE COURT: The point is — 

MR. ROTH: I don't want -- 

THE COURT: I will reserve on it and you can go 
through it on your cross-examination. Let's hold it 

until you get a a chance to cross-examine a u I will rule 
on it at the end of cross-examination. 

MR. ROTH: Is that an original or what is it? 

MR. ROSENBERG: This is a copy of a memorandum 
from Ivan Veit to Amort Bradford dated July 8, 1960 titled 
Subject: Union News Company", and it bears what appears 

to be a handwritten signature of Veit at the end of the 
Memo. 

THE COURT: Did you sign it? 

THE WITNESS: Yes. 

THE COURT: He says he signed it. I will 
reserve on it. 

Go ahead. 

Q Did you make any recommendations to Mr. 

Bradford or any executives at the New York Times with 
respect to Mr. Garfinkle's proposal? 

A I rememended that we consider favorably the 

idea of purchasing display positions and to abandon the 
rebating concession practice on the basis that it was in 
keeping with our promotion practice and it would give us 
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a positive added Iralue for the money we were spending. 

Q Did you make any further recommendations to 
any other executives of the New York Times with respect 
to this proposal, that you recall? 

A No, my dealings were with Mr. Bradford. 

Of course, Mr. Goldstein, the circulation director, and I 
were in touch on these things. 

Q I ask you whether you can recall whether you 
had any conversations with Mr. Goldstein or Mr. Bradford 
after the time that you remmended acceptance of the 
proposal and before it was accepted? 

A I don't remember specific conversations. 

As the record shows this pottered along for several months. 
It didn't seem to be a matter of great urgency. 

The only other conversation that I recall at all 
was a very brief conversation I had with Louis Loeb who was 
our counsel at that time. I recall no other specific 
conversation about this. 

Q Can you recall the substance of your conversa¬ 
tion with your attorney, Mr. Loeb? 

THE COURT: I don't know that we want to get 

into that. 

You say Mr. Loeb was your lawyer? 

THE WITNESS: Yes, he was counsel and at that 
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time he came up from Lord, Day & Lord each afternoon. He 
had an office at The Times. 

Q During the period of time that this offer was 
under consideration at The times, did you or any other 
person at The Times have any discussions with other news¬ 
paper executives in the New York City area concerning the 
proposal? 

A Not to my knowledge. I certainly did not. 

Q Prior to the time that the offer was formally 

accepted, did you have any further discussions with Mr. 
Garfinkle or any other executive at Union News? 

A There is one ambiguous point. In the letter 
Mr. Goldstein sent to Union News saying that we accept the 
idea there is, as I recall it, a reference to a second 
luncheon. 

The letter isn'c clear. I am not certain that 
it means a second luncheon or the one we have described. 

If it means a second luncheon I don't recall 
it. I don't dispute that it occurred if Mr. Goldstein 
wrote about it in his letter. But there would be no 
other time when I would have had any contact with Mr. 

Garfinkle. That is, on business matters. 

THE COURT: As you sit there you don't recall, 
after this luncheon meeting, having any other contact? 
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THE WITNESS: I do not. 
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Q When you spoke a moment ago of Mr. Goldstein's 
letter to Union News formally accepting Mr. Garfinkle's 
offer in which there was a reference to a second luncheon, 
are you referring to a letter which has been marked as 
Government's Exhibit 15 for identification? 

A Yes, this is the letter. 

Q What is the reference in there? 

A The first sentence — 

THE COURT: It isn't in evidence. 

Are you offering this letter? 

MR. ROSENBERG: Not at this time, your Honor. 

THE COURT: That was the letter? 

THE WITNESS: Yes. 

THE COURT: All right. 

Q At the time that the Garfinkle proposal was 
pending at the New York Times did The Times have any 
promotional agreements with any of the retail outlets under 
the terms of which The Times paid the outlet any sum of 
money or thing of value for the privil^ -e of putting up 
promotional material? 

A I believe there were three or four. I can't 
detail them. One of them would have been in the airport 
in Chicago where a display was purchased. I believe it 
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I believe there was one at the airport in 


Wasnington. Whether there were any others, I can't say 


offhand. 


Those are all that you recall at this time? 


That is all I recall. 


Q Did The Times have a standard agreement with 


all of its retail outlets under which the terms of which 


the outlets were paid a stated amount of money for the 


privilege of allowing The Times to place posters at the 


stands? 


A The posters I referred to before were put up 


without payment, the theory being that it would increase 


the sale and, therefore, the profitability of the stand, 


THE COURT: Do you have any idea what percentage 


of the daily Times were sold to Union News back in i960? 


THE WITNESS: I believe Mr. Goldstein has 


the figures. The daily figure would be around 4000, 


according to my recollection. 


THE COURT: His recollection doesn't agree 


with yours. 


THE WITNESS: He was circulation director 


THE COURT: What was the circulation at that 


time? 
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THE WITNESS: The circulation of The Times 


in 


MR. ROSENBERG: That has been stipulated to 

between t he parties, your Honor. 

THE COURT: I am just looking for information. 

THE WITNESS: 8 and 900,000. it was well 

over a million on Sunday. 

MR. ROSENBERG: Your Honor, at page 9 of the 

pretrial order the parties stipulated that in 1969 the 
New York Times had a Sunday edition circulation of over 

1,400,000 copies and a weekday circulation of over 1,060,000 
copies. 

MR. ROTH: 1969? 

MR. ROSENBERG: Yes. 

Q Did The Times circulation increase or decrease 
during the 1960's, to your knowledge? 

A It went up. We had strong increases in 
circulation. 

THE COURT: Through the demise of the Telegram 
and of the Herald Tribune? 

THE WITNESS: That was part of it but we had 
increases before that. 


Q Was the Garfinkle proposal accepted by The 


Times? 
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A 

Q 

A 

Q 

were? 


Yes. 

Approximately when was 
In early 1961. 

Do you recall what the 


it accepted? 


terms of the agreement 


A Yes " The terras of the agreement were that we 
would display on 500 stands. That we would pay $20 00 

a month for 500 displays which, of course, was $4 per 
stand per month. 


Q This payment of $2000 per month, was it 

exclusively for the right to put up posters at the Union 
newsstands? 

A That is the sole purpose. 

0 After the agreement with union News was reached, 
did you or anybody under your direction take any steps 
to insure that the Union News Company carried out its 
part of the agreement? 

A We did. 

Q What did you do? 

A We periodically our road men and inspectors 

check union newsstands to see whether the displays were up 
as agreed. 


Q Let me ask you if you can identify any of these 
three posters which have been marked as Government f s 
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Exhibits 15-B-i, 15-B-2 and 15-B-3 for identification. 

A These are all New York Times newsstand news 
posters. These two that have the slogan "You don't have 
to read it all but it's nice to know they are all there" 
were keyed into a newspaper promotion and radio promotion 
campaign prepared by an advertising agency. This was a 

backup for that. Thi s would be one that we prepared 
in our promotion department. 

0 Referring to 15-B-2 for identification? 


Yes. 


Q Were these posters —— 

M R. ROTH: Which are posters? 

THE WITNESS: They are all posters. 

Q Are these the posters which The Times agreed 

With union News Company to have posted at Union newsstands 
as promotional materiial? 

a These are representative of <he kinds of posters 
that were prepared for display. 

0 were these examples of posters that were dis¬ 
tributed to Union newsstands during the period that the 
agreement was in effect, to the best of your knowledge? 

A To the best of my knowledge. 

MR. ROSENBERG: The Government will move to have 
Exhibits 15-B-l, 15-B-2 and 15-B-3 received in evidence at 
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THE COURT: Any objection? 

MR. ROTH: I have no objection subject to 

cross. 

THE COURT: I will receive the posters. 

(Government’s Exhibits 15-B-l, 15-B-2 and 
15-B-3 were received in evidence.) 

Q I believe you testified a few moments ago that 
you did take steps to insure that Union News carried out 
its part of the agreement. 

To the best of your recollection today, were 
the posters that the New York Times caused to be printed 
actually posted at the Union newsstands? 

THE COURT: He hasn't any recollection of 

that at all. He said he sent his road men out. 


You didn't go around looking to see if they 


were posted? 

THE WITNESS: We had reports. Of course, I 
observed in my travels around New York — 

THE COURT: You were a commuter? 

THE WITNESS: At that time I traveled in New 
York. I saw only the subway stands. 

THE COURT: All right. 

MR. ROTH: What time are we talking about? 

THE COURT: Early '61. 
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MR. ROTH: Are these posters 1960 too? 

MR. ROSENBERG: 1968 and '69. 

THE COURT: I am glad you mentioned that. 

I thought these were 1961. 

How long did this arrangement continue? 

THE WITNESS: It continued although it limped 
part of the time. It continued until, I believe, 1969. 

Q Did there come a time in the winter of 1962-63 
when The Times ceased publishing for a while? 

A We had a 114-day strike. 

Q Was there any change in the retail price of the 
New York Times at the end of the strike period? 

A Yes. The 5-cent paper daily became the 10- 
cent paper. 

Q At or about the time of the ending of the strike 

in early 1963, did you have any discussions with any rep¬ 

resentatives of the Union News Company concerning your 
poster agreement? 

A No. 

Q Do you recall whether the poster agreement was 

modified at any time after it was entered into in early 
1961? 

A Yes, it was modified. The number of stands 
at one point, and I can't tell you the date, was increased 
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to 528 and we increased the payment per stand from $4 to 
$4.90 per month. 

There were other unilateral changes made by 
Union News which we rejected. 

THE COURT: You say increased from $4 to 

$4.98? 

THE WITNESS: $4.90. The number of stands to 
be covered from 500 to 528. 

THE COURT: Do you have any recollection of 

the approximate time or year when this agreement was 
modified, as you indicated? 

THE WITNESS: I don't remember the year. 

Q I show you what has been marked as Government's 
Exhibit 22 for identification, a two-page document, and 
ask you whether that refreshes your recollection as to 
the approximate time and date of the modification? 

A This would indicate 1963. 

THE COURT: Would that refresh your recollec¬ 
tion as to whether it was 1963? 

THE WITNESS: Yes. 

THE COURT: We will take a short recess. 

(Recess.) 

Q After the poster agreement went into effect, 

Mr. Veit, did you have any further conversations with 


* 
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Mr. Garfinkle or Mr. Strasaman or any other executives of 


the Union News Company concerning the poster agreement? 


A No. 


Q Did you receive any correspondence, to the 
best of your knowledge, concerning the poster agreement 
from the Union News Company? 

A No. 


Q I show you what has been marked Government's 
Exhibit 61-3 for identification and ask you if you can 
identify what that is a copy of? 

MR. ROTH: What is the date and what is it? 

THE COURT: He has to identify it. 

A I don't recall having seen it until just this 
past week. 

MR. ROSENBERG: This is a copy of a letter, 

your Honor, on the American News Company's stationery dated 
Octobe r 24, 1962 addressed to Gentlemen and signed 
Herbert Frilen, executive vice-president. 

THE COURT: He doesn't recall seeing that at 
that time, is that correct? 

THE WITNESS: That is correct. 

Q Have you had a chance to read the letter? 

THE COURT: why do you want him to read it? 

MR. ROSENBERG: I wish to ask the witness 
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whether at any time the remarks made in the body of: the 
letter were ever made to him. 

THE COURT: if he has any recollection of it. 

THE WITNESS: No. 

MR. ROSENBERG: This is Exhibit 3 attached to 
the defendant's answers to the interrogatories. 

THE COURT: I would like it marked for identi¬ 
fication . 

MR. ROSENBERG: It has been marked, for iden¬ 

tification. 

THE COURT: Okay. 

Whf*t exhibit is it? 

MR. ROSENBERG: 61-3. 

Q Mr. Veit, if such a letter as Exhibit 61-3 had 
been sent to the New York Times on or about the date it 
bears, October 24, 1962, would it have come to your atten¬ 
tion? 

MR. ROTH: I object. 

THE COURT: I will sustain the objection. 

He said he didn't get it. 

Q Did you receive any comparable notification 
from the Union New Company regarding its relationship to 
its suppliers — 

THE COURT: I don't know what comparable means. 
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Do you remember receiving any ntofication 
from the Union New Company on this subject? 

THE WITNESS: No, your Honor. 

Q At any time during your period within the 
circulation and promotion departments of the New York 
Times, from 1961 forward, did any executive or other rep¬ 
resentative of the Union Neve Company ever inquire of you 
whether the New York Times had proportionately equal 
agreements for the display of posters with any of its 
retail outlets? 

A No, not to my recollection at all. 

MR. ROSENBERG: I have no further questions of 

this witness. 

CROSS EXAMINATION 
BY MR. ROTH: 

Q Mr. Veit, do you have any other posters? 

A I don't. I .uspect there are some in our 
files. I don't know. 

Q Will you ask your office to produce them 
tomorrow, any other posters submitted to the Union News 
in connection with this transaction we are talking about. 

THE COURT: I don't know whether that is 

material. He identified these particular posters as 
being some of them. I don't think we need all the 

southern district court reporters, u.s. courthouse 
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How do you know then? 

I know the practice. 

Which ones would be? 

I can't identify which ones. 
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I merely know 


the practice. 

Q How do you know the practice? 

A Because the promotion department during that 
period reported to me and the practice was to produce 
something over 500 posters per month for Union News. 

Some of them of sufficient importance we printed in larger 
quantity for general distribution. 

Q Is it your statement that every single month 
500 posters were delivered to Union News? 

A That was the general practice. 

Q Have you got any records to show that practice? 

A I am sure it was discontinued during the 114- 

day strike. 

Q But every single month or week — how long was 

it? 


A Eight years. 

Q And the posters were supposed to be put up? 
A That was the agreement. 

Q You expected them to be replaced each time? 

A That was the agreement. 


southern district court reporters, u.s. courthouse 
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The Times? 


How many newsstands were there that sold 


I don't know how many. 

Were there 200? 

I don t know but there were more than 200. 

Were there 500? 

I don't know but that isn't the point. 

You know there were a lot less than 500. 

THE COURT: Don't argue with the witness. 

MR. ROTH: This is something — 

THE COURT: Please don't argue with the witness, 
You know there were a lot less than 500 news¬ 


stands . 


A I knew nothing of the kind. Mr. Garfinkle 
said, "We will give you display on 500 stands. We will 
put up the frames. You will have a first class display." 

We had to provide the frames. Union News 
never provided the frames, we did it. I assumed that we 
were getting displays on 500 stands. 

Q What was your job? 

A Assistant business manager. 

Q Let's get the chronology from 1960 on. 

A In 1957 I became assistant business manager. 

I am not sure of the exact date when the title was changed 
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2 

to business manager but it wasn't a change in function. 


3 

Q During this entire time you assumed there were 


4 

/ 

500 newsstands, Union newsstands, selling The Times? 


5 

A There were 500 Union newsstands. 


6 

Q You wouldn't put placards up where they weren't 


7 

selling The Times. 


8 

THE COURT: You are arguing with the witness 


9 

and not doing anything for me. 


10 

Q Referring to the memorandum of July 8, 960 which 


11 

was marked for identification, a memorandum from you to 


12 

Mr. Bradford — 


13 

A Yes, sir. 


14 

Q It says at the beginning that: 


15 

"A few days ago Bill Welkowitz of The News, 


16 

Nat Goldstein and I had luncheon here with Henry 


17 

Garfinkle and his lieutenant, Morris Strassman." 


18 

Who invited Bill Welkowitz? 


19 

A I don't know whether it was Mr. Garfinkle 


20 

or Mr Goldstein. Since we were host I would assume 


21 

Mr. Goldstein. 


22 

Q Wouldn't you be interested in why Mr. Welkowitz 


23 

was present at a discussion with Mr. Garfinkle about 


24 

rebates or special allowances? 


25 

MR. ROSENBERG: Objection. 



1 
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THE COURT: I will sustain the object to that. 
MR. ROTH: We have a question of a luncheon. 

THE COURT: Don't go into that. He said 
he was there. He doesn’t know who invited him and he 
was there. 

MR. ROTH: What was the purpose of his being 

there? 

MR. ROSENBERG: Objection. 

THE COURT: If he has any notion of why he was 
there he can answer it. He said he didn't invite him 
though. 

Do you know why he was there? 

THE WITNESS: I don't know why. I can hazard 

a guess. 

THE COURT: Don't guess. 

Q You testified that you at no time before or 
after had any business discussions with Mr. Welkowitz? 

A Correct. 

Q And Welkowitz was there while this discussion 

took place? 

A Yes. 

Q While you discussed all the matters mentioned 

in this matter to your recollection, is that correct? 

A Yes. 
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Does The News in any way compete with The Times? 


Yes. 


It competes for morning circulation, does it 


To an extent. 


Does it compete for the space on the stands? 


There is no competition. 


There is room for 


both. 


Q Do you ever exchange information with The News 
with respect to prices, things of that sort? 


A No. 


Yet Mr. Welkowitz was there listening to a 


discussion — 


MR. ROSENBERG: Objection. 

THE COURT: I know he was there. It doesn't 
help me to keep on mentioning it. 

Q You say later: 

"To be sure, Garfinkle left no detail 
undramatized in depicting his plight but both 
Welkowitz and Goldstein th ink that Garfinkle's 
presentation is essentially correct." 

So at that point Welkowitz expressed himself, 
isn't that correct? 

A I don't know whether he expressed himself at 
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or expressed himself to Mr. Goldstein later 


60 


but the opinion was expressed. 


Q You reported this expression to Mr. Bradford? 

A Yes. 

Q And Mr. Goldstein at least expressed himself 

as saying that the presentation was essentially correct? 

A Yes. 


And the presentation was what? 


A The presentation was that his expenses were 
high, that they were now higher because of a union increase 
and that newspapers were one of his least profitable items. 
Q The memorandum goes on to say: 

"There is another important factor involved 
in Garfinkle's approach. it seems quite obvious 
to me that his pride is also involved. So far as 
we know, his recent pressure on The Times and World- 
Telegram ended in the only defeat he has ever 


experienced in this sort of warfare." 

What defeat were you talking about? 

A He was at that time seeking more money. 
Previous to the episode in May when The Times and World- 
Telegram were removed from sight he had said that he would 
have to increase the price of The Times in the country 


area. 
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magainzes only but the existence of this inquiry let us 
to question our own concessions to Union News. 

Q Did counsel give you any advice? 

A Not at that time. 

Q You go on to say that: 

"Garfinkle made quite a point of the value 

of Union News to us and similarly to The News. 

One, he gives the best display to The Times and 

News on all his key stands out of town. This is 

correct, he does.” 

At that time you mentioned The News as well. 
Isn't it fair to infer that Mr. Welkowitz was there as 
part of a joint negotiation or discussion regarding 
rebates or concessions? 

A There was no negotiation, none. 

Q It was a discussion. 

A To the point where I said no and there was no 

discussion. 

Q As outlined here. 

A That is right. 

Q Then you go on to say that one of the points he 
made was that: 

"We are favored to the exclusion of other 


papers, even local papers. 


Boston newspapers. 
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for example, will supply copies free for New York 
airport stands just to get on. Garfinkle won't 

take them." 

Do you recall that statement? 

A I recall that statement. 

Q And then 3: 

"Any other means of distribution at his 
traffic point would coct more than Union News. 
Independent operators, he says, could not survive 
because without his buying power on candies, gum, 
et cetera, and consequent discounts, they could not 
meet expenses.” 

Do you recall his making that statement? 

A Yes. 

Q Then you go o n to say in this memorandum: 

"It is hard to think about this situation 
with complete objectivity in view of our lucent 
experience with Garfinkle. If we can ignore the 
harsh treatment he tried to give us, the situation 
does deserve consideration. The payments 

we are already aking and have made for several 
years are, in reality, an acknowledgment of the 
fact that we recognize his costs and the service 


we receive." 
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Is that correct? 

A That is correct. 

Q "Telling Garfinkle that we would not increase 


rebates by a cent, I asked him if he had any specific 
proposal in mind. He did. He suggested that 
he make display sign space available to The Times 
and The News on any number of his stands we wish 
to select. We could buy this space at nominal 
rates, he says, get promotional benfit from them 
and give him what he urgently needs." 

At that point he was getting, according to his 
testimony, about 22, $23,000 a year by reason of the 
allowance on price, is that correct? 

A That is approximately correct. 

Q How much more was he suggesting that you add 

to it? 

A My recollection is about $2000. 

Q So that at that point the issue is about $2000 
additional, right? 

A Yes. 

Q A year? 

A That is right. 

Q "I have been th inking about Garfinkle's 

proposal and I believe that we should adopt it but 
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carry it much further than he apparently has in 
mind. I would buy enough of these propotion 
signs at a high enough price, not only to give a 
modest increase to Union News L _t to cancel out 
the rebate structure which has been established. 

In other words, I think we should take these 
display spaces for something like $25,000 a year 
and stop all rebates." 

What you were claiming to do was take the old 
rebates of 22 or $23,000 and label them as well? Label 
them as poster payments as well, isn't that correct? 

MR. ROSENBERG: Objection. 

A No. 

Q You were willing to pay him and continued to 
pay him 22 or $23,000 for what you agreed on before was 
something that was worthwhile? 

A Right. 

Q And was worth 22 or $23,000 to you? 

A Yes. 

Q That same situation continued after that, did 

it not? In other words, the same circumstances which 
led you to provide him with 22, $23,000 continued there¬ 
after, did they not? 


MR. ROSENBERG: Objection. 







jqs 


Veit-cross 


208a 66 


THE COURT: I will sustain the objection to 
the form of the question. The purport of all this 
IS that from a dollars and cents point of view the new 
arrangement didn't cost The Times much more than before. 

It cost about the same thing but the form of the arrange- 
ment was different. 

THE WITNESS: And the direct benefit would 

accrue. 

Q You were paying approximately $2000 more for 
those direct benefits? 

A The new price for the displays was $2000 a 
month so it netted to $24,000 a year. 

Q But that included the very benefits that he 
gave you before that, didn't it? 

THE COURT: I don't know if it follows. 

You were getting special service by the display, is that 
right? 

THE WITNESS: The display, the sale of the 
paper continued as it had in the past. 

0 After the arrangement was made the same circum 
stances, the same facts regarding the operation of Union 
News, were in existence and COM i nu ,d as before you made 
the arrangements, isn't that rig-., with the exception of 
the posters? 







T 
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THE COURT: I don't understand that. This 
is getting confused. 

As I understand it, the new arrangement would 
take the place of the old discount, is that correct? 

THE WITNESS: Yes. 

Q It was to take the place of it formerly. 

I am trying to show that actually — and we will prove 
that — 


THE COURT: You can't prove it through this 


witness. 


MR. ROTH: We are going to prove it in this 
way. The facts will show it. From the time that the 
new deal went into effect nothing changed as far as Union 
News was concerned except the posters, isn't that right? 

A Union News continued to sell the New York Times. 

Q In the same way and the same things that we 

said before in this memorandum about the Union News' 
operation before which warranted the paper for 22 or 
23,000 — 

THE COURT: You are just confusing the reccrd. 
That is not helping me at all. 

MR. GREENFELD: I would like to object. The 
witness has testified that there had been this FTC investig¬ 


ation. 
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THE COURT: I understand that. He is not 
convincing me of anything. As I understand, the witness 
said this was a new arrangement with Union News and the 
money hasn't changed too much but you got rid of the 
discount and you made the new arrangement and you got 
display space and you provided the papers. Don't 

argue. 

Q The figure of $25,000 — 

A $24,000. 

Q How was it set? 

A As you will recall from my memorandum, I recom¬ 
mended a small increase in revenue for Union News. We 
hit on the figure 24,000 or $2000 a month. 

Mr. Garfinkle said that he would supply display 
space on 500 stands so that the cost to us per stand was 
$4 per month. 

Q Would you say that it isn't a fact that you 
figured out the 500 stands at $4 a month, to come to 
$24,000 a year and work backwards from $24,000 a year to 
$500 at $4? 

A No, sir. The arithmetic was just opposite 

of that. The $2000 was divided by 500 and it came out 
$4 per stand and I compared that price with the price that 
we paid for other poster displays. 
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Q And if Mr. Pat Reynolds' testimony says the 
opposite he is completely incorrect, is that right? 

THE COURT: I sustain the objection to that. 

If there is any other testimony I will hear it. 
That is your understanding and that is what I am interested 
in. 

THE WITNESS: Yes, your Honor. 

MR. ROTH: Mr. Reynolds' testimony will be in 

the case. 

THE COURT: Let's not bother about that. 

That is his testimony. 

Q Then you go on to say that: 

"The advantages to us are twofold. One, 
we get out of the rebate business which I think is 
a desirable objective. Two, if two or three 

years from now circumstances suggested to us that 
we should break off any favored treatment for Union 
News it would be easier to discontinue buying signs 
than to stop a rebate. Three, we would get 
promotional benefit out of the signs which could 
be changed for special news events if we wished. 

We get nothing for the present rebates." 

These are statements you made. 

A Right. 
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THE COURT: At this point I will receive that 

in evidence. 

(Government's Exhibit 12 was received in 
evidence.) 

MR. ROTH: MAY I have the document marked 
Exhibit 16 from the Federal Trade Commission? 

MR. ROSENBERG: Certainly. 

MR. ROTH: May I have this marked for identi¬ 
fication? 

MR. ROSENBERG: It is marked for identifica¬ 

tion. 

Q Have you seen this document marked for identi¬ 
fication No. 16 here which is a memorandum -- 

THE COURT: I don't think it's marked for 
identification. 

Mark that for identification as a defendant's 

exhibit. 

(Defendant's Exhibit A was marked for 
identification.) 

Q Have you seen this document before? 

A Yes, I have seen it. Not recently but I 

have seen it. 

Q You have read the document? 

A Yes. 
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Q This document is a memorandum from Mr. Goldstein 
to Mr. Bradford, correct? 

A Yes. 

May I ask the date of that memorandum? 

Q April 21, 1961. This is what it says at 
the beginning just as a matter of introduction — 

THE COURT: Are you offering it in evidence? 

MR. ROTH: I am going to ask him questions 
about it. I would rather ask him questions about it 
because it has historical material in it. 

"Yesterday we sent out letter to Mr. 

Strassman of Union News Company notifying the 
company through him that we were simultaneously 
discontinuing the special price structure to Union 
News and initiating the payment of $2,000 per month 
for newsstand card advertising on 500 of their news¬ 
stands. For clarification, I am listing in this 
memorandum a chronology of the special price con¬ 
cessions given to Union News since 1950 and the 
recent difficulties with them. These difficulties 
are manifested either in strikes or sales inhibitors 
to force price concessions." 

Then there is a list of discounts and rebates 
which I will refer to later. There are some references 
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with your difficulties with Union News. It says that: 

"Beginning in the middle of March 1960 we 

began to hear from our country road men to the 

effect that Union News was going to raise the news¬ 
stand cover price without the publisher's consent." 

Is that a correct statement of the facts as 
you recollect them? 

A I didn't make the statement. It's probably 
correct. 

MR. ROSENBERG: Can the witness be shown a copy 
of the memorandum? 

THE COURT: Yes. 

Q We are talking about the country price. What 
is the country area? 

A The country area is the area beyond the 50-mile 
New York metropolitan area. 

Q That would include outlying cities? 

A Any place outside the 50-mile area in the United 
States. 

Q At that time what was the cover price for the 
country area? 

A I don't know. 

Q Was it h i gher than the city price? 

A I don't know that it was then. I would have 
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to check. Sometimes the country price was higher than 


3 

the city and other times it's the same. I don't know 


4 

what it was in 1961. 


5 

Q Let's take during the period that you were in 


6 

office there. The country price would be printed 


7 

separately on the newspapers sent out? 


8 

^ there was a differential it would say so 


9 

much in New York, so much beyond the New York metropolitan 



area except for Long Island, and it will also say frequently 


11 

higher than air delivered cities. 


12 

Q The statement says that they were going to 


13 

raise the newsstand cover price without the publisher’s 


14 

consent. 


15 

Was it a practice to get the publisher's 


16 

consent before getting the country price? 


17 

A It wasn't a practice to get the publisher's 


18 

consent. One of the factors in the payments to Union 


19 

Wews was their statement that unless we get more money 



our only recourse is to raise the price. 


21 

We had the belief that the concessions that we 


22 

were making to Union News made it unnecessary for them to, 


23 

in addition, raise the price of The Times beyond the cover 


24 

price. 



25 


Q 


In other words, among the values The Times was 
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receiving for the discount before the new arrangement 
was the maintenance of the country price? 

A As other stands did. 

Q They pretty well kept the country price after 
1960, '61 and through '69, did they not? 

A I believe so. I don't have that record. 

Q Then it goes on to say: 

"All road men were alerted, but nothing 

developed until Saturday, April 9, when many but 

not all of the country Union newstands displayed 

a 12 -cent daily price." 

Do you recall that? 

A Vaguely. 

0 Would that indicate there was a 10-cent country 
price at that time and it was raised to 12 ? 

A Yes. 

Q Where did the Union newsstands extend? What 

areas of the country did they cover? 

A I don't know. They were in a great many 

states. They were widely dispersed. How far they went 
I couldn't tell you. 

Q They went out to the Middle West, did they not? 

A Yes. 

Q Down South? 
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A Yes, New England. 

Q At the time that the country price was being 
established and get at the single rate — I will withdraw 
that. 

Do you know when there was a dispartiy between 
the country price and the city price? 

THE COURT: Does he know when? 

MR. ROTH: At what times there was a disparity. 
A I would have to check the records. 

Q Was there a disparity in 1969? 

A I would have to check the records. 

THE COURT: You don't recall? 

THE WITNESS: No. 

Q Let's take 1966 — 

THE COURT: He doesn't recall. 

A I will say the same thing for any year. 

Q As a matter of information what is the disparity 
right now, if any? 

A There is no disparity on the daily. On Sunday 
the price in the metropolitan area is 50 cents. Beyond the 
metropolitan area it is 75 cents. 

Q But the regular Times is sold at 15 cents 

daily? 


A 


Yes, that is the standard price. 
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Q That is the regular price that you expect your 
dealers to maintain, right? 

A Yes. 

Q And the Union News is doing it right now? 

A I hope so. 

Q Charging 15 cents in Washington, wherever they 

are? 

A I hope so, yes. 

Q What was your interest in keeping the price 

down? what was the interest of The Times in keeping the 
price at either the cover price or the regular city price? 
MR. ROSENBERG: Objection, your Honor. 

THE COURT: You mean what was the interest of 
The Times, was it the metropolitan price _ 

MR. ROTH: Or to keep a metropolitan price. 

THE COURT: I suppose they wanted to sell 

papers. 


ance in the 
like to see. 


THE WITNESS: There is a threshold of resist 
price of papers, a lower threshold than we 
A higher price means lower sales. 


Q Would it also have any effect on whether or 
not people would then choose local papers at lower 
prices? 


A 


That might be a by-product of their resistance 
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to the new price. 


Q That is an automatic result, of course. 

MR. ROSENBERG: Objection. 

A If they buy another paper. 

Q Then this memorandum goes on to state that: 

"On April 10 we discontinued our daily and 
Sunday supply of approximately 4000 daily and 
3500 Sunday." 

We discontinued. So that the next day, on 
April 9, the price of the country was raised in some of 
the newsstands to 12 cents but on April 10 we discon¬ 
tinued our daily and Sunday supply of approximately 4000 
daily and 3500 Sunday. 

Was that discontinuing country newspapers? 

A Discontinuing the supply of The Times to the 
Union newsstands in the country area. 


Which was about 4000 daily and 3500 Sunday 


then? 


Yes. 


Q During the first week of the cutoff our losses 
ran approximately 54 per cent daily and 52 per cent 


Sunday. 


Was that about correct? 


THE COURT: 54 per cent and 52 per cent of what? 


■v. 









jqs Veit-cross 220a 78 

THE WITNESS: The normal sale. We lost about 
half of the sale. 

THE COURT: Through these outlets? 

THE WITNESS: Yes. 

Q By reason of your discontinuing any delivery 
to those outlets? 

A Right. 

Q Those were the Union News outlets in the so- 
called country area? Is that correct? 

A Yes. 

Q "This percentage of loss was reduced each week 

as readers began to buy from alternate outlets. 

In May Union News returned to cover price and orders 
were resumed for sale May 14." 

So that when they returned to the cover price, 
which apparently was 10 cents, you resumed delivery, is 
that correct? 

A That is what it says, yes, sir. 

Q Under the heading of strikes there is — 

I won't cover that in detail at the moment with the 
statistics which we will get to. 

It says; 

"Net effect of strike on sale during the strike 
period, city, 2800 copies lost per day average, and 
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the suburban, 2000 lost per day average. 


What was the purpose of the reference to the 


losses during the strike period? 


MR. ROSENBERG: Objection. We are going 


very far afield. 


THE COURT: I am a little troubled with all 
this. This is a memorandum from Mr. Goldstein to Mr. 
Bradford. I really think we are going far afield on 


that. 


MR. ROTH: He testified and opened the door 


to a situation in May. 


THE COURT: I will sustain the objection. 

MR. ROTI : I will be through with this in a 
couple of minutes. 

Q "In May of 1960 Union News in tactics similar 
to what they had started in the country division 
in April withdrew The Times from regular counter 
display from May 3 to May 13. The net effect of 
this withdrawal was, city, 700 copy loss per day 
average and, surburban, 400 copy loss per day 
average." 

Is that correct? 

THE COURT: That is what the memorandum says. 

MR. ROTH: He testified before to the figures. 


9 
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THE WITNESS: My recollection was that the 
total was 1500. This would indicate only 1100. 

Q "We now have a complete record of every Union 
News outlet in the country, its draw and the alter¬ 
nate outlets we would use in substitution should it 
become necessary for us to do so. Of course, 
during such a sales transition" — 

THE COURT: It isn't any good to have you 
reading this memorandum. 

Q Isn't it a fact, Mr. Veit, that the purpose of 
this memorandum was to discuss the question of what would 
happen if Union News wanted or took any action seeking 
to get a higher rebate or a higher price for its sales, 
retail price for the sale of a newspaper, what you would 
do to offset it? 

MR. ROSENBERG: Objection. 

THE COURT: I will sustain the objection. 

I don't know if this is helping. You are taking this 
memorandum of Goldstein and Bradford and talking to this 
witness about all these things. This isn't helping me 

a bit. 

MR. ROTH: I will offer it in evidence. 

THE COURT: You have no objection? 


25 


MR. ROSENBERG: None at all. 
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(Defendant's Exhibit A was received in 
evidence.) 

MR. ROSENBERG: The author of the memorandum 


is in court, your Honor. 


THE COURT: All right. 

MR. ROTH: This document from Ivan Veit to 
Mr. Bradford, can I have this marked? 

\ 

(Defendant's Exhibit B was marked for 
identification.) 

Q Do you recall this memorandum dated October 10, 

1960? 

A I have it here. 

THE COURT: Is that 1960? 

MR. ROTH: Yes. 

Q This proposal you talked about in connection 
with the luncheon meeting which took place in July was 
then considered for quite a while, wasn't it? 

A It wasn't considered during an entire period. 

It had very lower priority and it pottered along. This 
was three months later. 

Q Did you refer it to counsel? 

A I didn't refer it to counsel. Counsel was 

consulted. 

Q You have the memorandum in front of you and 


t 
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it says that: 

I referred the proposal that we use promotion 
posters on Union newsstands back to Louis Loeb." 

A My best recollection is that I sent to him 
the memorandum of July 8 which we have been talking 
about. 

Q You say that you referred them back to Louis 
Loeb. Was there a discussion with Mr. Loeb before you 
had the meeting of July 8 , 1960 regarding the lecplity — 
THE COURT: Did he have a discussion? 

MR. ROTH: Yes. 

THE COURT: Did you have a discussion with 
Mr. Loeb before you had this luncheon, do you remember? 

THE WITNESS: I had no discussion with Mr. Loeb 
before the luncheon. 

Q Was this a matter taken up with Mr. Loeb? 

THE COURT: He said he didn't take it up with 

Mr. Loeb. 

MR. ROTH: He took it up with Mr. Loeb after¬ 
wards . 

THE COURT: But not before. 

MR. ROTH: I am not going on to it before. 

THE COURT: The time wasted here is colossal. 
Did you take it up with Mr. Leob after the 


% 
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meeting? 
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THE WITNESS: I had one brief discussion with 

Mr. Loeb after the meeting, accidental and casual, it was 

at Mr. Bradford's office. it was a 

At was a standing up conversa 

tion which lasted two or three minutes. 

Mr. Loeb had seen the memorandum of July 8 and 
he expressed the opinion that the new plan would be 
preferable to the old and that ended the conversation 

because he was there to see Mr. Bradford about other 
things. 

Q The second sentence of the memorandum says: 

"Mr. Loeb then repeated to me the original 
judgment that there is no objection to the poster 
proposal." 

A I said that in the conversation he said that 
the poster proposal would be okay. That Is was better 
than what we had been doing in the past. 

Q Then it goes on to say: 

On the contrary, the lawyers think it is a 
vast improvement over our present practices with 
regard to Union News." 

THE COURT: what is that? What are we 

getting at? 

MR. ROTH: The facts here. 
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THE COURT: What is the statement? 

Q On the contrary, the lawyers think it 

a vast improvement over our present practices 

with regard to Union News." 

THE COURT: Fine. 

Q Did they tell you to that effect? 

MR. ROSENBERG: I object. I don't see the 

relevance. 

THE COURT: It's in the memorandum and it's 
wasting a lot of time really. 

Q The memorandum refers and you referred to a 
painting of newsstands and installation of promotion of 
signs and to installing windows. 

Do you know how much was spent in any partic¬ 
ular instance on that? 

A I would have known at the time. 

Q Were you familiar with what was happening at 
the Chicago Airport? 

A In a general way. I had no part in the 
negotiations but in a general way I knew what was going 
on. 

MR. ROTH: I offer this memorandum in evi¬ 
dence. 


MR. ROSENBERG: No objection. 


I would note 
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that we have already discussed in our memorandum of law 
that questions of the advice of Times' counsel to The 
Times are wholly irrelevant to this case. 

THE COURT: I think that is right except in so 
far as it follows the advice of counsel. But I will 
receive it. 

(Defendant's Exhibit B was received in 

evidence.) 

Q Who originated the idea of substituting the 
previous rebates, allowances, with this overall concept of 
posters? 

MR. GREENFELD: I believe this is reaching 

harassment. 

THE COURT: Was it your idea? 

THE WITNESS: It was my idea to extend the 

piecemeal suggestion of Mr. Garfinkle to a complete sub¬ 
stitution. 

THE COURT: Okay. 

Q How much was given to a party in the Chicago 

Airport? How much was given to an operator of a stand 
in the Chicago Airport? 

A I would have to check the records. 

Q Would it refresh your recollection if I told 
you first it was $35 a month at that time? 
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Q And jumped to $50 a month for one stand. 

A That could be. I am not sure for one stand. 

There were several stands. 

Q Suppose it was from one stand. 

THE COURT: Please. You are starting all 
over again. This is a lot of chatter. 

MR. ROTH: This is an important point. 

THE COURT: Don't go galavanting around. 

He says he thinks the figure may be right. 

Q On the basis of $50 per month for one stand 
how much is that a year for one stand? 

A 12 times 50. 

Q How much is $4 a stand? 

MR. ROSENBERG: I object. 

THE COURT: This is really childish. I really 
don't know what good this is doing me. 


MR. ROTH: They we e paying somebody $35 a 


month— 


THE COURT: He said that. 

THE WITNESS: It was not for one stand. 

There was one display but several stands in the airport. 

Q Let's go to Grand Central Station, for example. 
You are familiar generally with the situation there, aren't 
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you? 

A Yes. 

Q Union News has the stands and had during thie 
period inside the stations? 

A Correct. 

MR. ROSENBERG: What period is this? 

MR. ROTH: The entire period we are talking 

about. 

THE WITNESS: '61 to '69? 

Q Yes. 

What stands were located immediately outside 

the station? 

A There were some street stands. 

Q Let's take Lexington Avenue. Weren't there 

some men that at rush hour sold from boxes newspapers and 
magazines? 

A Yes. 

Q And on the 42nd Street side there were two 

entraces also covered that way? 

A Yes. 

Q And in the Pan-Am Building there was at least 
one stand at the entrance to the escalator, is that right? 
A I am not familiar with that but it certainly 


should be there. 








jqs Veit-cross 230a 88 

Q You referred in your testimony to the special 
situation of Union News which prompted you, among other 
things, to accede to the original rebate or allowance. 

To your knowledge, what sort of hours did the Union news¬ 
stands in Grand Central keep? 

MR. ROSENBERG: I object. 

THE COURT: I don't think he is qualified to 

answer that. 

Q Are you familiar with the allowances given to 
the Otistene group in Washington? 

A I don't know what you are referring to. 

Are you referring to the airport or home delivery? 

Q Let's take the airport first. 

A I just know that there was an allowance. 

I don't know the amount. 

MR. ROTH: I have no further questions of this 

witness. 

THE COURT: Any other questions? 

One thing I am missing here and if the Govern¬ 
ment is going to do it, do it soon, I don't know yet what 
order of the Federal Trade Commission or of the Court of 
Appeals this proceeding relates to. All I hear is a 

lot of testimony about wha the Union News and the Times are 
doing back in 1962 and probably much further. I want to 
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know what the Government's position is on that. 

Are you going to put those in? 

MR. ROSENBERG: We have stipulated in the pre¬ 
trial order to the language. 


the order. 


order. 


THE COURT: I have that but I would like to see 


MR. ROSENBERG: We will produce the original 


THE COURT: I would like to see the Court of 


Appeals' order and the Federal Trade Commission. 

MR. ROSENBERG: We have certified copies of 
both and we will produce them. 

THE COURT: I would like them produced. 


Veit. 


MR. ROSENBERG: I have no redirect of Mr. 


THE COURT: You are excused. 


(Witness excused.) 

MR. ROSENBERG: The Government's next witness 


is Nathan Goldstein, 
we ought to break now. 


He is a long witness. Perhaps 


THE COURT: Let me meet Mr. Goldstein. 
Perhaps it will shorten his time this afternoon. 

Let's go until one o'clock. 

MR. ROSENBERG: The Government calls Nathan 
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Goldstein. 

NATHAN GOLDSTEIN, called as a witness 

by the Government, being first duly sworn, testified 

as follows: 

DIRECT EXAMINATION 
BY MR. ROSENBERG: 

Q By whom are you employed, Mr. Goldstein? 

A The New York Times. 

Q How long have you been employed by The Times? 

A 49 years. 

Q Could you briefly summarize your history at 

the New York Times, sir? 

A I started in the month of May of 1924 working 
at nights after school in the incoming mail room and then 
proceeded on to work in the publication office of The Times 
at night until about 1930 where I became an assistant to 
the retail advertising manager and in October of 1935 I 
was made publications manager of the New York Times and 
on November 15, 1948 I became circulation manager and 
some time in 1960 I became circ-lation director and in 
January 15th I became special assistant to the publisher. 

THE COURT: Of this year? 

THE WITNESS: Yes, sir. 
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Q What were your duties respectively as 
circulation manager and circulation director of The 
Times? 

A I directed the distribution, the sale, and 
assisted in the promotion of the New York Times, daily and 
Sunday. 

Q Were there any differences in your respons¬ 
ibilities betwen the two positions, circulation manager 
and director? 

A In 1960 I reported to a circulation manager who 
took care of the day-to-day operations. I emphasized 
more in sales. 

Q Who was your superior in 1960? 

A Harold Hall, who was the business manager. 

Q What was your relationship on the corporate 
structure to Mr. Veit? 

A We worked together on the promotion side of the 
paper. In developing sales, tnat is. 

Q Mr. Goldstein, did you have occasion in 1961 

to review the New York Times' relationship with the Union 
News Company with respect to discounts and rebates? 

A Yes. 

Q I show you what is now Defendant's Exhibit A 


in evidence and ask you if this is a copy of a memorandum 
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prepared by you? 

A Yes, it is. 

Q Let me draw your attention to the last page. 

At the foot thereof there is a date of April 21, 1961. 

A Correct. 

Q Is it your recollection that that is the 

approximate time when you prepared this memorandum? 

A In that period. 

Q Does this memorandum accurately reflect, to 

the best of your present recollection, the history of 
rebates and discounts that The Times had with the Union 
News Company? 

A Yes, for effective dates. 

Q The period covered by your memorandum, at least 

on the first page, is 1950 to 1960. 

I wonder if you can recall whether the New York 
Times had any price allowance agreement or rebate agreement 

with any other retail outlets in the metropolitan New York 
area? 

A No. 

Q Do you recall whetner there were — 

THE COURT: You don't recall or .it didn't? 

THE WITNESS: To my best recollection, I 



would say no. 
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Q What about nationally? 

A Nationally there were. 

Q Can you recall any in particular in the period 
1950 to 1960? 

A There was the Armstrong group in Boston that 
had a price differential and if I can recall correctly, 

I believe there is a price differential in a small segment 
of our Chicago circulation. 

Q Do you have any knowledge as to the approximate 
number of newsstands at which the New York Times was sold 
throughout the nation in this decade, 1950 to 1960? 

A Yes. We sold to about 17,000 in the metro- 
politan area and I would say our distributors beyond the 
metropolitan area had equally as many if not just a little 
less because of the greater number of states we covered. 

Q Approximately how many of these stands, if 
you know, are stands which the New York Times had a price 
allowance agreement in this decade? 

A None other than the Union News and Armstrong 
and a wholesaler had an allowance for a few fealers in 
Chicago. 

Q Turning now to approximately the year 1960, 
were you familiar with the means by which The Times was 
sold to its wholesalers and its retail outlets? 
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Q Could you describe the method by which The 
Times was physically delivered to the wholesalers and the 
distributors and also the method by which they were billed? 

A Yes, other than our direct delivery which was 
on the lov/er west side of Manhattan and extended from Fifth 
Avenue to the river and north to 125th Street and the 
River, that was delivered direct and billed direct by The 
Times. 

All other was distributed to the loading docks 
or distributed to wholesalers in the city other than the 
areas I described. They came to our loading docks on 
43rd and 44th Streets and picked up the bulk number of 
copies . 

Concentrating on the cities so we don't confuse 
anyone, they in turn would take the copies back to their 
plants, break them down to the numbers or copies they have 
orders for for the individual retail dealers. They in 
turn would bill those dealers for the copies they received 
and give them full credit for the unsold copies. 

In the suburban area w-*. would truck the bulk 
number of copies to each individual suburban wholesaler. 
They also in turn would break down the number of copies 
needed for the various independent, individual dealer or 
home delivery routemen and bill accordingly. We would 
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would the number of returns which were indicated on the 
slip also contain the number of deliveries refer to the 
same day or some other day? 

A Individual day. There is a pink slip for 
each day and they would be accumulated by us and then sent 
on to the Union News Company who would have to assemble 
them and make payments from the pink slips. 

Q To whom did the New York Times send bills with 
respect to the Union News retail outlets? 

A The New York Times' bill? who they billed? 

Q Yes. 

A To the Union News Company on Varick Street. 

2 Did The Times deliver directly to Union News, 
deliver the papers directly to Union News? 

A To the direct area or west side area that I 
described to you and the wholesalers delivered in all 
other areasi 

Q Were there Union newsstands located in areas 

covered by your wholesalers? 

A Yes. That would be all the other areas than 
our west side. 

Q The Times delivered the papers to the whole¬ 
salers at The Times' plant and they, in turn, redistribute! 
the papers to the stands in their jurisdictions, is that 
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correct? 

A That is correct. 

THE COURT: We will recess until two o'clock. 

MR. GREENFELD: If Mr. Roth and the Government 

have no opposition is it permissible for Mr. Veit to leave 
and not to have to return this afternoon? 

THE COURT: Will anybody need Mr. Veit? 

MR. ROSENBERG: No objection. 

MR. ROTH: I <3m fc'c think we will need him. 

THE COURT: All right. 


(Luncheon recess.) 
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AFTERNOON SESSION 

(2.00 p.m.) 

NATHAN GOLDSTEIN, resumed. 

DIRECT EXAMINATION (Continued) 

BY MR. ROSENBERG: 

Q Let me draw your attention, once again, to your 
memorandum of April 21, 1961, Defendant's Exhibit A in 
evidence, on the first page you have written a table under 
the words "discounts and rebates". 

For a series of dates beginning in 1950 and 
ending in 1959 there is listed an area and under the 
"area", country, price and their price and so on. 

A Yes. 

Q Looking at the first entry for the effective 
date 1/23/50, would that be January 23, 1950? 

A That is correct. 

Q The notation follows: 

"Country, daily price $3.75." 

A Per hundred copies. 

Q Underneath that their price. What does that 
refer to? 

A The Union News Company price of $3.50 per 

hundred copies. 

Q The notation in the right-hand margin under 
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2 

"Rebate remarks" reads in fulls 


3 

"25 cents discount on daily only, their 


4 

price $3.50 from 50 to 100-mile radius only." 


5 

A Yes. 


6 

Q Could you explain how the billing worked both 


7 

for the Union newsstands and for the other country stands? 


8 

A Well, the wholesalers that serve the Union News 


9 

Companies, the Union newsstands in this area would bill 


10 

in accordance with our designated price and would be 


11 

rebated the 25 cents per hundred discount. 


12 

Q Could you describe in a little more detail 


13 

the mechanics of how the billing worked from the time when 


14 

The Times prepared its bill through its payment by whoever 


15 

paid it? 


16 

A The exact billing procedure I don't believe 


17 

I can give you documentarily but I oelieve what did happen 


18 

ie that based on instructions from the circulation depart¬ 


19 

ment as to this particular pricing for the Union News 


20 

Company the accounting department would get a memorandum 


21 

from the country distributors for the number of copies they 


22 

served the Union News and seeking a refund or rebate of 


23 

the adjusted price of 25 cents for those copies sold, not 


24 

on unsold copies. 


25 

0 Speaking still of the period around 1950, this 
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first entry, was it the practice of the New York Times 
to negotiate the price at which the newspaper would be 
sold to its wholesalers? Did it negotiate this price 
with each of its wholesalers? 

A In the country area that you speak of? 

Q Yes. 

A Nc, the price was never negotiated. Only 

expenses were negotiated, additionals beyond normal course, 
beyond routine delivery. 

Q K>w was the price determined? 

A Any time there was a price increase there would 
be a notification from the circuli.tion department advising 
them of the reader price increase and would break it down 
for a share of that increase to both the wholesaler and 
the retailer. 

Q Did your testimony, sir, that when the New York 
Times raised the cover price that appeared on the news¬ 
papers that at that time it would send out notifications 
to both its wholesalers and to the retail outlets of the 
various prices at which The Times would be sold to each 
of those sets of people? 

A The notice to the reatilers would be concen¬ 
trated in the 50-mile trading area. Beyond that we 



expected our country wholesalers to notify the retailers 
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as to what the new price structure was going to be. 

Q The price was set by the New York Times? 

A The suggested price. 

Q In the case of the Union newsstands taking 
them first in the country area, the 50 to 100-mile region, 
how was the adjustment made in the billing? How did the 
killing reflect this 25—cent discount? 


A I think that you notice in my legend of this 

that the daily, up until '57, maintained that one-quarter 
per cent per copy discount but the Sundays varied as the 
price increased. 

How it was set, we tried to relate the prices 
that we had heretofore and tried to adjust it in some 
equitable manner as they continued. 


Q Mr. Goldstein, whether The Times was sold 
through a wholesaler to its retail outlets or whether 
delivered directly to the retail outlets, isn't it a fact 

that the New York Times selected a suggested retail price 
for the paper? 

A Yes, we did. 

MR. ROTH: These are leading questions and the 
witness ought to testify himself. 


Q 


THE COURT: That one is all right. 

Is it also the case, sir, that whether the 
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papers were distributed through a wholesaler or directly 
to a retail outlet, the price that the retailer would 
pay to purchase the papers from his supplier was also 
suggested by the New York Times? 

A It was suggested, yes. 

Q During the period of 1950 to May of 1960, did 
The Tiroes have a price allowance agreement, to the best of 
your recollection, with any other retail outlet, whether 
it was a multi-stand outlet or a single outlet aside from 
the Union News Company? 

A I think I related prior to the lunch recess that 
we did have one with the Armstrong Company in Boston and 
the few home delivery dealers in Evanston, Illinois. 

There was a concession for the maintaining of the route. 

Q If you know, sir, what was the consideration 
for these price allowances? 

A The price allowance to Armstrong predates me in 
the department so I inherited that and carried on that 
price allowance. 

Q Were you billed in the circulation department 
for any specific service or products for any of the 
stands whichreceived price allowances in this period? 

A What services would you refer to’ 

Q Did the New York Times in the period up to 
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2 

1960 receive bills or invoices from any of its retail 


3 

outlets for services which would account for the price 


4 

allowance? 


5 

A As a matter of fact, there were no bills. 


6 

The billing understanding was made at the initial determin¬ 


7 

ation and the accounting department would bill in accord¬ 


8 

ance with the instructions from the circulation department 


9 

at those rates and wholesalers were so advised that this 


10 

would oe their billing and their billings would be adjusted. 


11 

Q Also in this period running through the early 


12 

part of 1960 was it the part of the New York Times to 


13 

print or cause to be printed posters which would advertise 


14 

some feature to be shown in the papers? 


15 

A They were printed for the primary stands in 


16 

the trading area and a limited number sent to the perimeter 


17 

of the trading area to capture our audience. 


, 18 

Q Is it your recollection whether these posters 


19 

were in that period of time sent to any Union newsstands? 


20 

A To my recollection, they were not. 


21 

Q What about to the independent stands? 


22 

A Independent stands they were. They wculd 


23 

be placed inside the bundle of their particular that day 


24 

shipment and, say, the post next day or post on Sunday 


25 

for some story that we were going to run on the following 
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day or following week. 

0 Did The Times during this period, again up to 
1960, seek the permission of the retail outlets for 
posting these advertising placards? 

A No. 

Q Did The Times -- 

A This was as a customary practice in the trade 
of doing this. 

Q Was it the customary practice in the trade for 
the New York Times to pay the newsstand outlet for the 
right to post promotional material at the stands? 

A No. 

Q Did there come a time in January of 1960 when 
you received a copy of a letter from the Union News Company 
referring to the price at which the New York Times would 
be sold at the Union newsstands? 

A Well, i am confident I did get a copy of this 
letter from Mr. Strassman. 

Q Mr. Goldstein, are you referring to Govern¬ 
ment's Exhibit 60-A for identification? 

A Yes, a letter addressed to Amory Bradford, then 

business manager, informing us of this contract, his new 
labor contract, and the need for some financial relief for 
the sale of the newspapers. 


25 
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THE COURT: What is the date of that letter? 

MR. ROSENBERG: January 19, 1960, your Honor. 

THE COURT: Have you marked this in this 

proceeding? 

MR. ROSENBERG: It's been pre-marked but I will 
move its admission now. 

THE COURT: Any objection? 

MR. ROTH: No objection. 

THE COURT: It will be received. 

(Government's Exhibit 60-A was received in 

evidence.) 

0 Do you remember having any conversations with 
Morris Strassman or any other officials at the Union News 
Company concerning the matters adverted to in the letter, 
Government's Exhibit 60-A? 

A 13 years have elapsed and I have talked to 
Morris Strassman quite frequently. I am sure there was 
some communication that we had but recall it, I can't at 
the moment. 

Q Do you recall whether the New York Times agreed 
to the proposal contained in that letter for an increase 
in the retail price c f the New York Times at Union news¬ 
stands? 

A That last memorandum I had, the legend, I don't 
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know if it included this. I think it stops at 59. 

I would say not. 

Q Do you recall whether subsequent to the receipt 
of this letter which is dated January 19, 1960 there came 
a time when the New York Times was removed from some or 
all of the Union newsstands? 

A That is correct. 

Q Can you recall the circumstances of that 
removal? 

THE COURT: Were they removed or hidden? 

THE WITNESS: They weren't in their normal 

selling place. 

Q When approximately did this occur? 

A Could I refresh my memory with the legend, the 
one you had on our problem? I have a copy here. 

This first took place in the country area, if I 
remember, the beginning or middle of March. 

Q I call your attention to page 3 of Defendant's 
Exhibit A. 

A Yes, may of 1960. 

Q I ask you if that refreshes your recollection 
as to the time when the New Yorh Times was taken off the 
Union newsstands and hidden beneath the counter? 

A That is correct. 
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small executive dining rooms at the New York Times, 

229 We8t43rd Street. 

Q Do you recall who the participants were at the 
meeting? 

A Mr. Garfinkle, Mr. Strassman, Ivan Veit and 
Bill Welkowitz of the Daily News and I am not sure in my 
mind if Pat Reynolds attended the meeting. 

I usually had him along with me so he could 
sort of acquire the same knowledge that I acquired so he 
could discharge his duties. 

Q Did Mr. Garfinkle express an interBsu in 
meeting any particular executives of the New York Times 
at this meeting? 

A I know he wanted to meet my superior. After 
all he does make the final decision. 

Q Who did he want to meet in particular? 

A Mr. Veit. 

Q Do you recall whether you invited Mr. 

Welkowitz to the meeting? 

A I am very hazy on the circumstances of inviting 

Mr. Welkowitz. We had the circulators in New York, we 
had a camaraderie. There were seven of us in the city 

at that particular time, if not eight. I don't know 


25 


whether The Mirror was still around. 


I am not sure in 
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my mind if Mr. Garfinkle suggested that Bill Welkovritz 
come along because we tried to do things very informally. 

Q Was it the regular practice among the circula¬ 
tion managers or circulation directors of the New York 
City daily newspapers to meet from time to time? 

A We had a group association among us for primarily 
social activity but we did have a serious objective and 
that was to try to continue the news3tands on the streets 
of Yew York. We met frequently with the Commissioner of 
Licenses, Commissioner Tyler. 

Later on it was Commissioner Bess Myerson. 

We had a good relationship. But Mayor Wagner gave us 
the most help — 

Mil. ROTH: We are getting far afield here. 

THE COURT: Yes, I think we are too. 

What you say is that the newspapers had a common 
interest in keeping the newsstands going on? 

THE WITNESS: Correct. 

Q In your periodic meetings did you ever have 
conversations relating to the price at which the newspapers 
would be sold to the retail outlets? 

A No. 

Q Did you ever have conversations relating to the 


price at which the papers would be sold to the general 
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A No. 

Q Did you ever discuss techniques of promotion 

at the point of sales of the newspaper? 

A Yes. 

Q Could you state vhat the nature of those dis¬ 

cussions were in your meetings with the other circulation 
directors? 

A I took the initiative in the '50s of offering 
to paint newsstands and dress them up because they were 
ugly sights on the streets of New York and we offered to 
paint them and put our promotion on them. 

When enough were painted with our promotion 
the other papers got interested and we developed a mutual 
slogan "Newspapers say it best". 

That is as an outcome of taking the New York 
Times individual promotion and they shared in the repainting 
of the stands. 

Q Were there any other promotional schemes or 
techniques which you and the other circulation managers 
discussed at your meetings? 

A Other than the efforts to work closely with 
the License Commissioner to sort of encourage the opening 
of newsstands with the blind, the handicapped and other 


/ 
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Q , In these meetings did you ever discuss the 
New York Times’ relationship to the Union News Company? 

A No. 

Q To the best of your recollection, did any of the 
other circulation managers discuss the relationship between 
their papers and the Union News Company at these meetings? 

A Nothing officially. 

Q About h ow frequently up to July of 1960 had 

you met with Bill Welkowitz of The News? 

A There would be social gatherings during the 

year where I would see him. The group itself I don't 
think met more than three, four, maybe five times a year 
at a luncheon and it was more social than anything else. 

Q Had you ever met Morris Strassman before the 

July 1960 meeting? 

A Yes, I met him shortly after I became circula¬ 
tion manager. I would meet him at public functions like 
the inner circle dinner and some benefit dinners where 
Mr. Garfinkle would have a table and I would be at the 
functions myself and get to see him. 

Q I take it you also met Henry Garfinkle before 
the July I960 meeting? 

A Yes. 
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Q 
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More than once? 

Quite frequently. I met him socially. 

Can you recall the substance cf the conversa¬ 


tion at the New York Times in July of 1960? 


A That was the luncheon you are referring to? 

Q The luncheon meeting you had. 

Mr. Garfinkle outlined his problems, of course, 
of doing business and the profit of the individual products 
that he handled and sought some financial assistance in a 
manner that the New York Times could see its way to do 
something for him and, as a result, as Mr. Veit testified 
this morning, came out the use of the newsstand cards 
or, as Mr. Roth describes it, posters. 

Q In the course of this meeting did you or any 
other representative of The Times, ;’r. Veit or Mr. Reynolds, 
if he was there, mention any price, any dollar figure? 

A No. 


Q Did Mr. Garfinkle mention any price or dollar 
figure for the posters and placards? 

A Not specifically as to the price but I suppose 
it was specifically as to the total dollars that he was 
receiving above tha establ ished price to other retailers 
There was some relief that he needed. 

In the course of the conversation at The 


Q 









jqs Goldstein-direct 255a 113 

Times did Mr. Garfinkle inquire of you or Mr. Veit 
whether The Times had proportionately equal agreements 
for the display of posters and other retail outlets? 

A No. 

Q Did you or Mr. Veit mention anything abou agree¬ 
ments that The Times may have had with other retail out¬ 
lets? 

A No. 

Q The subject never came up? 

A No, I don'L recall. 

Q Did there come a time in approximately January 
of 1961 when you had a second meeting with representatives 
of the Union News Company concerning this proposal? 

A That letter I sent Mr. Strassman reveals there 

must have been a second meeting but my memory doesn't 
serve me well at this moment to say there was that second 
meeting or who was there. 

It does confirm that Mr. Veit must have been 
there because this was when we resolved the arrangement 
for the newsstand holders for the cards or posters. 

Q Were you a party to any conversations between 
the July 1960 meeting at T.’ie Times and the January 1961 
luncheon at which the poster proposal was discussed? 

A I was at the original luncheon with Mr. 



I 
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There certainly must have been, if I had 
written a letter saying in accordance with this meeting 

we had at a latter date, but I am a little hazy as to 
what took place. 

Q Do you recall whether there were any other 
meetings? 

A Not officially other than those two or the 
second one which I am hazy about. 

Q Do you recall whether you discussed this 
proposal with any of the other circulation directors of 
the other newspapers? 

A I did not. 

Q Do you recall whether you had any conversa¬ 

tions either in person or over the telephone with any 

Union News officials concerning the details of the 
proposal? 

A I am confident at that time that when we had 
agreed to what we were going to do before I sent the 
official notification to Mr. Strassman I must have talked 
to Mr. Garfinkle about it but I don't recall. 

Q Did there come a time when you notified the 
Union News Company that the proposal had been accepted'’ 

A Yes. 


Q 


I show you what has been marked Government's 
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Exhibit 15 for identification and I ask you if you can 
identify that? 

A I can. It's a letter I wrote on April 20, 
i96i to Mr. Strassman to tell him we were ready to go 
through with the arrangement as we agreed on January 5 
with he and Mr. Garfinkle. It reveals we must have 

had a luncheon within that period of time. I just don't 
recall it. I do recall the other luncheon. 

Q Mr. Goldstein, does this let.ter accurately 
reflect the agreement that the New York Times reached with 
the Union News Company? 

A For that period of time, yes. 

MR. ROSENBERG: I offer in evidence Govern¬ 
ment's Exhibit 15. 

MR. ROTH: No objection. 

THE COURT: Received. 

(Government’s Exhibit 15 was received in 
evidence.) 

THE COURT: You said something about that period 
of time. This is all open-ended. 

THE WITNESS: It began there and then there 

was a change later on. 

THE COURT: I see. But this wasn't limited 
to anything. This would continue until there was some 
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change? 

THE WITNESS: Correct. 

Q Mr. Goldstein, shortly after you sent the 
letter of April 20, 1961 to Morris Strassman of the Union 
News Company did there come to your attention a bill or 
invoice from the Union News Company relating to the 
posters? 

A That is correct. 

Q I call your attention to Government's Exhibit 

14 for identification and ask you if that is a copy of the 
first invoice received by the New York Times under the 
terms of the agreement you have just described? 

A It is. 

MR. ROSENBERG: The Government now offers 
Exhibit 14 in evidence. 

MR. ROTH: No objectioni 

THE COURT: Received. 

(Government's Exhibit 14 was received in 

evidencce.) 

Q Mr. Goldstein, I call your attention to the 
typewritten language on the invoice and ask you if you 
would read it, please. 

A "Rental of space in newsstands for advertising 


signs at $2000 monthly." 
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MR. ROTH: The document speaks for itself. 
There is no reason to read it. 

THE COURT: It isn't very long. I will let 

hjja read it. 


A "1961, January, $2000> February, $2000." 

Q This was a bill for the sign rental at Union 
newsstands, is that right? 

A Correct. 


Q Was there any other consideration by the pay¬ 
ment of The Times of $2000 per month? 

MR. ROTH: That is a conclusion and I object 

to it. There has been no testimony as to how this was 
developed. 


THE COURT: I Will sustain the objection to 

the question. The witness can answer that the purpose 
of the payment was for this agreement? 

THE WITNESS: Correct. 

Q Do you recall today whether The Times paid that 
bill, sir? 


A I am confident that I approved it for payment 
through the controller's office and the payment is then with 
them. 

Q Did these bills regularly come to you for 
approval? 

A They did. 
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2 

Q Then what happened to the bills? 


3 

A I approved them and they went on to the 


4 

accounting department for payment. 


5 

Q These bills were wholly independent, were they 


6 

not, of the bills the New York Times rendered to its dis¬ 


7 

tributors and wholesalers? 


8 

A Distinct. 


9 

MR. ROTH: I object. That is an irrelevant 


10 

question. 


11 

THE COURT: I understand the point. This is 


12 

a separate hill? 


13 

THE WITNESS: Yes, sir. 


14 

Q Mr. Goldstein, did there come a time when you 


15 

prepared a memorandum for Mr. Veit summarizing the names 


16 

and addresses of other newsstands with which the New York 


17 

Times had poster display agreements? 


18 

A That is correct, sir. 


19 

Q Referring to Government's Exhibit 17 for 


20 

identification, I ask you if that is a true copy of the 


21 

memorandum you prepared for Mr. Veit? 


22 

A It is, sir. 


23 

Q Was that memorandum prepared in the regular 


24 

course of your business? 



25 


A 


It was prepared at the insistence of Mr. Veit 
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as to what other outlets we have in the area to pay for 


3 

newsstand displays, newsstand card displays or poster 


4 

displays. 


5 

Q Was it part of your business to prepare such 


6 

memoranda? 


7 

A They are my responsibility tc report on the 


: 8 

activity that it had connected with it and the expense 


9 

beyond budgetary. 


10 

THE COURT: What is the date on that? 


11 

THE WITNESS: December 19, 1961. 


12 

MR. ROSENBERG: The Government offers Exhibit 


13 

17 for identification now. 


14 

MR. ROTH: Were these the only ones? 


15 

MR. ROSENBERG: He has not so testified. He 


16 

testified this was a memorandum that he prepared. 


17 

MR. ROTH: if it's merely offered as a memo- 


18 

randum that he prepared — 


19 

THE COURT: Do you have any objection? 


20 

MR. ROTH: I object. I don't see the relevnacy 


21 

of it. 


22 

the COURT: These are stands other than Union 


23 

News? 


24 

T.iE WITNESS: That is correct, those are inde- 


25 

pendent ones. 



Q 
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MR. ROTH: I have no objection. 

THE COTIRRT: Received. 

(Government's Exhibit 17 was received in 

evidence.) 

Q Mr. Goldstein, to the best of your recollection 
today, is that listing onthe first page of Government's 
Exhibit 17 an exhaustive listing of all of the newsstands 
at that time with which The Times had agreements for poster 
displays? 

A At that time, correct, sir. That is in the 

metropolitan area. 

Q In the metropolitan New York City area? 

A Right. 

Q Did there come a time in early 1962 when you 

prepared a memorandum for Mr. Veit summarizing a list of 
all newsstands at which displays were then made for the 
New York Times? 

A Yes, I prepared that memorandum. 

Q Is Government’s Exhibit 18 for identification 
which you have before you, is that a copy of the memorandum 
which you prepared? 

A It is. 

Q Was that memorandum prepared at anyone's 

instance or suggestion? 







jqs 


Goldstein-direct 


263a 121 


A If I recollect, it was prepared as a result 
of our not seeing enough of the cards or posters 

displayed. I requested this of Mr. Strassman. He sent 
me a copy of the locations. 

Q Did anyone in the New York Times ask you to 
prepare this memorandum? 

A This came as a result of the inquiry as to 
w here these cards were displayed. 

Q Where did that inquiry come from? 

A Possibly Mr. Veit. 

THE COURT; You don't remember? 

THE WITNESS: No, I don't, sir. 

Q Did you prepare that memorandum in the regular 
course of your duties as a circulation director? 

A It would be something I would be responsible 
for and I should prepare it. it sh ould have been 
initiated by me if that is what you are asking. 

MR. ROSENBERG: The Government offers Exhibit 
18 at this time. 

MR. ROTH: I have no objection provided the 
record shows that of all the pages in the document the 

only one referring to the Union News is on the last page. 

It's the last sheet. 

MR. ROSENBERG: I have no objection to that 
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proviso. 


THE COURT: What is the date of that? 

MR. ROSENBERG: January 26, 1962, your Honor. 

(Government's Exhibit 18 was received in 
evidence.) 

Q Mr. Goldstein, I ask you now to take a look at 
Government s Exhibit 18 and tell us whether, to the best 
of your recollection, that is a complete listing of all 
of the stands on which The Times had a right to post 
promotional materials in January of 1962? 

A This is a list that was supplied by the Union 
News Company which I accepted to be correct and so reported 
it on to my management. 


Q Would you look at the last page of that memo¬ 


randum? 


Yes, sir. 

Which states at the top "Memorandum from the 


circulation department". 


Correct. 


Q And addressed to Mr. Reynolds. 

Wh o is Mr. Reynolds? 

A He was the circulation manager in the depart¬ 


ment. 


25 


Q 


He worked 
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A Directly under me. 

Q Is he alive today? 

A He is deceased. This memorandum is signed 
by James Dolan who was then the city circulator. 

Q To the best of your recollection, is this list 
on the last page of the memorandum, Government's Exhibit 
18, a complete listing of the dealers within the metro¬ 
politan New York City area where you have installed metal 
card holders for the posting of promotional material? 

A I accept this as correct from the source it 
came from. 

Q This was prepared within your department at 
your request? 

A Correct. 

Q Did the circulation department of the New York 
Times take any steps to insure that the Union News Company 
was complying with the agreement? 

THE COURT: I think that is an awful leading 

question. 

MR. ROSENBERG: I will withdraw it. 

Q Mr. Goldstein, to the best of your knowledge, 

were the posters displayed at the Union newsstands during 
the period when the agreement was in effect? 

A We had our field staff check from time to time 
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and had reports that there was no display and in those 
instances where we found no display we so notified 
Mr. Strassman. 

I think there is some material in evidence of 
the correspondence we had where I received from Mr. 
Strassman that he had sent notifications to his super¬ 
visors in the field that this was not being done, to take 
the necessary action to correct it. 

THE COURT: Did you ever stop paying because 
of the non-displays? 

THE WITNESS: I did not. 

THE COURT: You continued to pay? 

THE WITNESS: Yes. 

Q Let me show you what has been marked Govern¬ 
ment's Exhibit 21 and ask you if you have seen that 
before? 

A I have, sir. 

Q Can you identify it? 

A It's a letter to Mr. Morris Strassman notifying 

that our country department, the country area, has listed 
a number of cities that the material is not being dis¬ 
played. 


25 


0 


MR. ROTH: What is the date of that? 

Can you indicate the date and authorship of 






